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sexual crimes victims' rights and the attitude of law enforcement bodies towards these victims.
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Along with the right to life, physical integri-
ty and health, another fundamental human
right is the right to freedom. As long as the
person is free, he/she can fully enjoy all the
other inherent rights.

By the right to freedom we understand the
right to put in practice all the legitimate and
rational skills, attributions, interests and
wishes of a person, the only limitation be-
ing the law, or the norm that imposes due
respect to the same right of his/her peers.

The right to freedom which is granted to
every person, has several aspects: the right
to physical freedom (freedom of move-
ment), the right to moral freedom (mental
freedom), the right to inviolability of corre-
spondence, to the freedom of speech, to the
freedom of thought, the right to the free-
dom of opinions and religious beliefs etc.

Besides the aspects mentioned above, the
individual freedom also includes sexual
freedom, as to say, the possibility of a per-
son, irrespective of sex, to take decisions
regarding his/her sexual life, without being
afraid that something bad could happen
to him/her. The sexual life and integrity of
women is part of the rights and interests
of a person and represents an important
aspect in the development, progress and
welfare of a society. For this particular
reason the state must adopt an efficient
policy in the area of preventing and com-
bating sexual crimes, and rehabilitation of
women, in case they were victims of actions
that threatened their life and sexual integ-
rity. The state policy in this area should be
put in practice through the legal measures
adopted and through the level of ensur-
ing the effective implementation of such.

By granting and respecting the rights of
the victims of sexual crimes, they can claim
the values that were affected and conse-
quently they can be efficiently reintegrat-
ed in the society.

The Study ,Ensuring the rights of the vic-
tims of sexual crimes. Analysis of the judi-
cial practice in the Republic of Moldova.”
was developed in order to assess the level
of protection of rights of the victims of sex-
ual crimes and the attitude of law enforce-
ment badies towards them.

By this study, we intended to reflect and
generalize the aspects of judicial practice
related to sexual crimes, as well as identi-
fy the deficiencies in the management and
instrumentation of this category of crimes.
Particularly, special attention was paid to
the respect of the reasonable term for the
examination of these criminal cases, the in-
volvement of the victim in the investigation
process, the probation aspect and the deci-
sions issued by the court.

We hope that this Study will serve as ref-
erence for the legislator in the process of
amendment of the legal framework, in or-
der to guarantee and ensure the highest
level of respect for the rights of the victims
of sexual crimes.

Also, we are convinced that this Study will
serve as a guide for the law enforcement
bodies that are in charge for the protec-
tion of rights and interests of victims of
sexual crimes, and the findings and rec-
ommendations proposed will be taken
into consideration in order to improve the
practice in this area.









The Study , Ensuring the rights of the vic-
tims of sexual crimes. Analysis of the judi-
cial practice in the Republic of Moldova’
aimed at examining not only the material
legal framework which incriminates sexual
crimes, but also the procedural legal frame-
work, which guarantees the victim's rights
during the entire instrumentation process
of this category of crimes. Thus, the goal of
the study was to identify the level of respect
of the rights of victims of crimes related to
sexual life within the criminal cases, starting

with the moment when the criminal inves-
tigation body is informed, until the issue
of the final decision by the court. Through
this specific study the authors’ goal was
to make an objective and correct evalua-
tion of the situation, based on the criminal
cases examined by the law enforcement
bodies, and develop suggestions and rec-
ommendations in the area, for ensuring
a higher level of protection of the victims
of sexual crimes and eliminating practic-
es and actions that violate their rights or
threaten their dignity and honor.

- identify violations of rights of the victims of sexual crimes by offence preven-
tion bodies, criminal investigation bodies, prosecutors and courts of law;

- establish the way victims of sexual crimes are treated by the law enforcement

bodies;

- analyze the attitude of the law enforcement bodies towards victims of sexual

crimes;

- define the way of evidence collection, subject to evidence and respect of exam-

ination timeframe of cases;

- determine the way of performing an interrogation and asking questions;

- identify the means for rehabilitation of victims of sexual crimes;

- provide recommendations for improving the way the rights of the victims of
sexual crimes are respected and the way they are treated.

In addition, it should be mentioned that the
focus of this study was also determined by
the constant number of crimes related to
sexual life, which prove the fail to fulfill the
scope of punishment, included in the Crim-

inal Code, particularly prevention of com-
mitment of other crimes. To demonstrate
the high rate of these cases, the table be-
low reflects the data from the National Bu-
reau of Statistics.



2011

462 618
criminal cases

criminal cases

1.2. Research method

To develop the current study 240 criminal
cases were collected from the Chisinau Mu-
nicipality Courts (Botanica, Buiucani, Centru,

2012

2013

608
criminal cases

Cahul, Cantemir, Calarasi, Causeni, Criuleni,
Falesti, Hancesti, Sangerei, Soroca, Orhei,
Ungheni. The files referred to sexual crimes
investigated during the years 2011-2016.

Ciocana, Rascani,) and the courts from Balti,

2014

648
criminal cases

2015

639
criminal cases

The number of cases examined per municipalities and districts

Botanica Court, Chisinau Municipality

Buiucani Court, Chisinau Municipality

Centru Court, Chisinau Municipality

Giocana Court, Chisinau Municipality

Rascani Court, Chisinau Municipality

Balti Municipality Court
Cahul District Court
Cantemir District Court
Calarasi District Court
Causeni District Court
Criuleni District Court
Falesti District Court
Hancesti District Court
Orhei District Court
Sangerei District Court
Soroca District Court

Ungheni District Court

12 criminal cases

14 criminal cases

16 criminal cases

13 criminal cases

16 criminal cases

15 criminal cases

12 criminal cases

24 criminal cases

11 criminal cases

12 criminal cases

19 criminal cases

9 criminal cases

12 criminal cases

15 criminal cases

10 criminal cases

17 criminal cases

13 criminal cases
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The criminal cases analyzed referred to
the following categories of crimes related
to sexual life included in the Criminal Code:
rape (art. 171); violent actions of sexual
nature (art. 172); sexual harassment (art.
173); sexual intercourse with a person aged

130 46
criminal cases criminal cases

It should be mentioned that we collected
and analyzed only the criminal files in which
a final and irrevocable decision was taken,
omitting the cases that were terminated at
the stage of criminal investigation. Every

The limits of the research

Initially, one of the research objectives was
also collecting the criminal cases related
to sexual crimes that were terminated at
the phase of criminal investigation. Unfor-
tunately, the General Prosecutor’s office
refused to provide access to these crimi-
nal files, invoking the secret of the criminal
investigation and protection of personal
data. Also, the criminal files related to arti-

10

criminal cases

under 16 (art. 174); perverted actions (art.
175). The victims of the cases analyzed are
minors aged between 14 -16 and women
starting with the age of 18. The table below
indicates the number of criminal cases per
article/crime.

48 10
criminal cases criminal cases

criminal file was analyzed separately in or-
der to research and identify the violations
of rights of the victims of sexual crimes and
accomplish the goals set.

cle 175" of the Criminal Code of the Republic
of Moldova (Grooming a child for sexual
purposes) have not been examined, due to
the complexity of this crime and to the fact
that this is a relatively recent article, and
there are very few such files. In addition, in
our opinion, the sexual crimes against chil-
dren refer to the topic of another specific
research.



Crimes related to sexual life
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Following the adoption of the Declaration
of Independency in 1991, the Republic of
Moldova undertook a number of important
actions for the recognition of human rights
and enhancing the state’s obligations relat-
ed to the respect of human rights. The fun-
damental rights and freedoms of the person,
as well as their limits and restrictions were
reflected in the Constitution of the Republic
of Moldova, adopted on July 29, 1994. Thus,
the articles 24 and 28 of the Constitution of
the Republic of Moldova stipulate that the
state guarantees each person the right to
life and physical and mental integrity. The
state respects and protects private, family
and intimate life. The intimate component of
the private life, guaranteed by the Supreme
Law, aims at protecting the person’s identi-
ty, his/her intimate life, persontal relations,
including sexual freedom.

These constitutional guarantees, including
the provision of sexual freedom of the per-
son, as well as incrimination and sanctioning
of actions that threaten this freedom, have
been developed through a legal framework
inferior to the Supreme Law. At the same
time, protection of sexual freedom, com-
bating the phenomenon of sexual abuse,
as well as protection of the victims of this
scourge, was a priority defined by both Eu-
ropean international documents, as well as
universal ones. Thus, the new Convention
of the Council of Europe on preventing and
combating violence against women and do-
mestic violence is the most comprehensive
treaty that refers to this serious violation of
human rights. The Convention calls for zero
tolerance towards this form of violence and
makes an important step forward to make
Europe and beyond it a safer space. Accord-
ing to the Convention, the parties engage to
incriminate and sanction any form of domes-
tic violence (physical, sexual, mental or eco-
nomic), to proceed with investigating sexual
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violence, including rape, sexual harassment,
forced marriage, female genital mutilation,
abortion and forced sterilization. The Re-
public of Moldova signed the above men-
tioned Convention on December 15, 2016.

According to p. 7 of the Rome Statute of the
International Criminal Court, rape, sexual
slavery, forced prostitution, forced pregnan-
cy, forced sterilization or any other form of
sexual violence of a comparable gravity is
qualified as crime against humanity. Provi-
sions in this area can also be found in the
following:

- The Convention for the Protection of
Human Rights and Fundamental Free-
doms (STE No. 5, 1950) and its Addition-
al Protocols;

- The European Social Charter (STE No.
35, 1961, revised in 1996, STE No. 163);

- Council of Europe Convention on Action
against Trafficking in Human Beings
(CETS No. 197, 2005);

- The Council of Europe Convention on
the Protection of Children against Sexu-
al Exploitation and Sexual Abuse (CETS
No. 201, 2007);

- The International Covenant on Civil and
Political Rights (1966);

- The International Covenant on Economic,
Social and Cultural Rights (1966);

- The United Nations Convention on the
Elimination of All Forms of Discrimina-

The Decree of the President of the Republic of Moldova
2511-VIl of 1512.2016 for approving the signing of the Council
of Europe Convention on preventing and combating violence
against women and domestic violence (Official Monitor of the

Republic of Moldova, no. 459-471, art. 935 of 2312.2006).



tion against Women (‘CEDAW", 1979)
and its Optional Protocol (1999);

- The United Nations Convention on the
Rights of the Child (1989) and its Op-
tional Protocols (2000);

- The United Nations on the Rights of
Persons with Disabilities (2006); The
Geneva Convention (IV) relative to the
Protection of Civilian Persons in Time
of War (1949) and Additional Protocols
[ 'and Il (1977).

In the same context, we should also mention
the following Recommendations of the Com-
mittee of Ministers to Member States of the
Council of Europe:

Recommendation Rec(2002)5 on the protec-
tion of women against violence;

Recommendation CM/Rec(2007)17 on gen-
der equality standards and mechanisms;

Recommendation CM/Rec(2010)10 on the
role of women and men in conflict preven-
tion and resolution and in peace building;

as well as other relevant recommendations. A
point of reference of the guaranteesis also the
General Recommendation No. 19 of the CE-
DAW Commission on violence against women.

We cannot exclude from the chessboard of
guarantees the arguments provided by the
European Court Law, which establishes im-
portant standards in the area of violence
against women, a law that is subject to con-
stant update.

Following the guarantees defined on the in-
ternational level, the Republic of Moldova in-
criminated more punishable criminal acts by
adopting the Criminal Code in 2003. Thus, a
distinct chapter was introduced - chapter 1V,
called , Crimes related to sexual life” which
includes the following crimes: rape (art. 171),
violent actions of sexual nature (art. 172),
sexual harassment (art. 173), sexual inter-
course with a person aged under 16 (art.
174), perverted actions (art. 175), grooming
a child for sexual purposes (art. 175").

The basic concepts stipulated in the na-
tional legislation have their roots in the in-
ternational documents that aim at unifying
this protection and raising it to the highest
standards related to human rights. All these
prejudicial acts, committed intentionally,
threaten and damage - mainly or exclusive-
ly - the social relations related to the sexual
life of a person, and the generic legal sub-
ject of the crimes from the above mentioned
group refers to social relations referring to
the sexual life of the person.

13
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Rape, i.e. sexual intercourse
committed by the physical or
mental coercion of the person,
or by taking advantage of the
victim's incapacity to defend
himself/herself or to express
his/her will.

Homosexuality or satisfying
sexual needs in perverted forms
committed through the physical
or mental coercion of the person
or by taking advantage of the
person’s incapacity to defend
himself/herself or to express his/
her will.

Sexual harassment, i.e. physical,
verbal or nonverbal behavior of
sexual nature, that infringes the
person’s dignity or creates an
unpleasant, hostile, degrading,
humiliating and insulting atmos-
phere, with the aim to coerce a
person to sexual intercourse or
other not desired actions of sexu-
al nature, accomplished by threat,
constraint, blackmail.

Sexual intercourse other than
rape, as well as any other acts of
vaginal, anal or oral penetration
committed with a person certainly
known to be under the age of 16.

Undertaking perverted actions
against a person certainly known
to be under the age of 16, con-
sisting of intimate exhibition, in-
decent touches, obscene or cynic
discussions with the victim related
to sexual relations, coercion of
victim to participate or assist to
pornographic shows, providing
the victim with pornographic
materials, as well as other actions
of sexual character.

Rape is incriminated by one typical version
and 2 aggravating.

The special legal subject of the rape often
has a complex character, consisting of: 1)
main legal object - social relations that refer
to sexual inviolability and sexual freedom of
a person; 2) secondary legal object - social
relations related to psychological freedom,
corporal integrity, health and the life of a per-
son. In the case of actions mentioned in the
let. b), par. (2) and let. b), par. (3), art. 171 of the
Criminal Code of the Republic of Moldova, the
main legal object consists of social relations
that refers to sexual inviolability of minors.

The material subject refers to the person’s
body. The subject of an offence can be an
individual, who reached the age of 14 by the
moment the crime was committed.

The victim of a rape crime can be any per-
son, irrespective of age, sex, social status,
wealth, social affiliation etc. Generally, for
qualifying a rape crime, the victim's char-
acteristics are not important. Nevertheless,
there are cases when the victim's charac-
teristics represent an aggravating circum-
stance. Thus, an aggravating circumstance
may be the age of the victim. In case if she is
not an adult, the crime will be comprised in
the art. 171, let. b), par. (2) or, in some cases,
art. 172, let. b), par. (2) of the Criminal Code. I
the rape crime or the violent actions of sexu-
al nature were committed towards a person
aged under 14, the offence will be treated
following the provisions of art. 171, let. b),
par. (3), or, in some cases, art. 172, let. b), par.
(3) of the Criminal Code. The rape committed
against a pregnant woman, against a fam-
ily member or the rape of the person who
was in custody of, under protection of, for
education or treatment purposes with the
aggressor are also qualified as aggravating
circumstances of the rape and of violent ac-
tions of sexual nature (art. 171, par. (2), let.
b2) of the Criminal Code).



The objective side of the crime consists of
2 actions: the main action - sexual inter-
course, and an adjacent action: a) physical
constraint; b) mental constraint; c) taking
advantage of the impossibility of the victim
to defend herself or express her will.

According to the explanatory decision of the
Supreme Court of Justice no. 17 of November
7,2005, sexual intercourse is a normal sexual
act (in the physiologic aspect) between peo-
ple of different sex. Physical coercion (hitting
the victim, immobilization of arms and of the
whole body, tying etc.) represents the use of
physical power against a person in order to
defeat her physical resistance and make the
sexual intercourse possible. The victim's re-
sistance is not an essential condition and is
important only as an expression of absolute
refusal to engage in a sexual relation. Mental
coercion refers to threatening a person with
a serious danger for her or another person, in
order to make her feel the fear that the dan-
ger can be avoided only by obeying the threat.

In the context of the same crimes, the im-
possibility to express one's will refers to a
psycho-physiological state that deprives
the victim of the ability to understand
what is happening to her or to express
her will (in the case of a young age, of ol-
igophrenia, of other pathological states
of psychical nature, of hypnotic or lethar-
gic sleep, of a faint, of a coma, of clinical
death, alcohol consumption etc). When
the offender takes advantage of the vic-
tim’s impossibility to defend herself or ex-
press her will, it means that the offender
understood the difficult situation of the
victim and used this occasion to have a
sexual intercourse with her.

It should be mentioned that in case of par-
ticipation for qualifying the crime of rape
it is not required for a person to commit
both the main and the adjacent action, but
only a part of the objective side.

The subjective side of the crime included in
the art. 171 of the Criminal Code refers, first
of all, to direct guilt in terms of intention. As
aggravating elements of the crime of rape,
besides the ones mentioned above, art. 171 of
the Criminal Code provides for the rape in the
following conditions:

- committed against a family member;

- committed knowingly against a preg-
nant woman;

- committed by two or more persons;

- followed by intentional contamination
with a venereal disease;

- committed with particular cruelty, as
well as for sadistic motives;

- committed against a person certainly
known to be aged below 14;

- committed against a person who was in
care of, under protection of the offender
or was placed with the offender for ed-
ucation or medical treatment purposes;

- followed by intentional contamination
with AIDS;

- which caused severe damage of corporal
integrity or health by imprudence;

- which caused the victim's death by im-
prudence.

S. Brinza, V. Stati, VI. Grosu, X. Ulianovschi, I. Turcan. Drept
penal, partea speciala. Editura Cartier, Chisindu, 2005, pag. 179.
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The main characteristic of the crime pro-
vided by art. 172 of the Criminal Code of the
Republic of Moldova is that instead of sexual
intercourse, which is considered a normal
manifestation of sexuality, the sexual instinct
is intended to be satisfied by acts that are
opposing its typical nature®.

The special legal object of the crime provid-
ed by art. 172 of the Criminal Code, similar to
the case of rape, in the majority of cases has
a complex nature, because it includes: 1) so-
cial relations referring to sexual inviolability
and sexual freedom of a person (main legal
object); 2) social relations referring to mental
freedom, corporal integrity, health and life
of a person (secondary legal object). In the
case of ways provided by let. b) par. (2) and
let. a) par. (3) of art. 172 of the Criminal Code,
the main legal object of the analyzed crime
is made of social relations related to sexual
inviolability of minors.

The material object of the violent crimes of
sexual nature is the person’s body.

The victim in the case of the analyzed crime,
adopts a particular position, depending on
the nature of the main action within the ob-
jective side: a person of masculine gender
(in the case of homosexuality); a person of
feminine gender (in the case of lesbianism); a
person of either masculine or feminine gen-
der (when sexual appetite is satisfied through
perverted actions). In the case of the first two
situations, the victim has the same gender as
the offender (or co-offender that commits the
sexual intercourse).

The subject can be any person, who reached
the age of 14 at the moment of crime com-
mission.

The objective side of the crime provided by
art. 172 of the Criminal Code, is expressed
by the prejudicial deed, including two types
of actions: 1) the main action; a) homosexu-
ality; b) lesbianism; ¢) satisfaction of sexual

16

appetite in perverted forms; 2) the adjacent
action: a) physical constraint; b) mental con-
straint; ¢) taking advantage of the victim's
impossibility to defend herself or express
her will.

According to the explanatory decision of the
Plenum of the Superior Court of Justice, ho-
mosexuality is a sexual intercourse between
two persons of masculine gender, lesbianism
is a sexual intercourse between persons of
feminine gender, satisfaction of sexual ap-
petite through perverted actions is the prac-
tice of unnatural sexual intercourse, aiming
at satisfying sexual instinct through various
methods (anal-genital, oral-genital, oral anal),
except homosexuality and lesbianism.

In case of physical and psychological con-
straint and taking advantage of the impos-
sibility of the victim to defend herself or
express her will, this results in similar inter-
pretation as in the case of rape. The aggra-
vating circumstances are also similar to those
submitted to forensic examination of rape.

The innovation of the Criminal Code of the
Republic of Moldova of 2002 referred to
the inclusion of crimes related to perverted
actions. The article 175 provides that per-
verted actions committed against a person
certainly known to be under the age of 16,
consisting of exhibition, indecent touches,
discussions of an obscene or cynical nature
about sexual relations with the victim, co-
ercion of the victim to participate in or as-
sist to parnographic shows, providing the
victim with materials of pornographic na-
ture, as well as other actions of sexual na-
ture, are punished with imprisonment from
3to 7 years. Also, art. 175" incriminates the
invitation, including by means of informa-
tion and communication technology, of a
minor to a date with the goal of commit-
ting any sexual crime against him/her, if

S. Brinza, V. Stati, VI. Grosu, X. Ulianovschi, I. Turcan. Drept
penal, partea speciala. Editura Cartier, Chisinau, 2005, pag. 179.



the invitation was followed by certain ac-
tions that lead to such a meeting, it is pun-
ished with imprisonment from 1to 5 years.

The national legislation in the area of
crimes related to sexual life also includes
other regulations, in addition to those pro-
vided by the Criminal Code. For preventing
sexual harassment, the following regula-
tions are valid:

- The Labor Code of the Republic of Moldova
obliges the employer to take action for pre-
venting sexual harassment at the work place,
as well as action for preventing persecution
for filing complaints on discrimination to the
competent bodies’; to introduce in the internal
regulations of the entity provisions that would
forbid any kind of discrimination and sexual
harassment”. Also, the internal regulations of
the entity must include provisions on obser-
vance of non-discrimination principle and ex-
clusion of sexual harassment and of any form
of infringement of dignity in work”. Art. 1 of the
Labor Code of the Republic of Moldova defines
sexual harassment as any form of physical,
verbal or nonverbal behavior of sexual nature,
that infringes the person’s dignity or creates an
unpleasant, hostile, degrading, humiliating and
insulting atmosphere.

- The Law no. 121 of 25.05.2012 on ensuring
equality forbids any distinction, exclusion, re-
striction or preference based on the criteria
provided by this law, which have the effect of
limiting or undermining equality of chances or
treatment in employment or dismissal, direct
work and professional training. The harass-
ment actions of the employer are also consid-
ered to be discriminatory”.

- According to the Law no. 45 of 01.03.2007
on preventing and combating domestic vio-
lence, the victim of domestic violence has the
right to assistance for physical, psychological
and social recovery, through special medical,
psychological, legal and social actions. It should
be mentioned that the marital rape is a form
of domestic violence and is punished in accord-
ance with the law.

- The Law no. 5 of 09.02.2006 on ensuring
equal opportunities between women and
men, by art. 2, defines sexual harassment as
any form of physical, verbal or nonverbal be-
havior of sexual nature, that infringes the per-
son’s dignity or creates an unpleasant, hostile,
degrading, humiliating and insulting atmos-
phere, and by art. 10, par. (3), let. d) the same
law compels the employer to take action for
preventing sexual harassment of women and
men at the work place, as well as for prevent-
ing persecution for filing complaints on dis-
crimination to the competent bodies.

The sexual intercourse with a person aged un-
der 16, and particularly acts of homosexuality
or lesbianism undertaken against such a per-
S0, Can cause serious repercussions not only
of physical, but also of psychological nature.

The special legal object of the crime pro-
vided by art. 174 of the Criminal Code con-
sists of social relations related to sexu-
al inviolability of persons aged under 16.

The material object of the analyzed crime is
the person’s body. Victim of such crime can
be only a person of feminine or masculine
gender, who was aged under 16 at the mo-
ment of the commission of crime. For quali-
fying the crime, the degree of victim's sexual
maturity is not important.

The objective side of the crime included in
art. 174 of the Criminal Code is expressed by
the prejudicial deed turned into action. This
action can take any of the following forms:
1) sexual intercourse; 2) homosexuality;
3) lesbianism.

The subjective side - direct intention.

Labor Code, art. 10, let. f3), par. (1)
Labor Code, art. 10, let. f5), par. (1)
Labor Code, art. 199, let. b), par. (1).
Law no. 121 of 25.05.2012 on ensuring equality, art. 7, let.
f), par. (1). Law no. 121 of 25.05.2012 on ensuring equality,
art. 7, let. f), par. (1) 17



The term perverted actions defines actions
condemned by society, that represent de-
viations from norms of instincts, human
behavior, ideas and judgement. Pervert ac-
tions (immorality, lechery) have a specific
sexual nature targeted towards satisfaction
of sexual needs of the offender or arousal
of the sexual instinct of the victim. These
actions can bare a physical or intellectual
nature. The category of perverted actions
of physical nature includes: indecent touch-
es, caressing or exhibiting one's own sexual
organs or the sexual organs of a minor, in-
decent photographs, body nakedness, com-
mitting sexual intercourse or homosexual
intercourse in the presence of a minor victim
etc. The acts of lechery of intellectual nature
can refer to: cynical discussions with the vic-
tim about sexual relations; demonstration
of pornographic images; demonstration of
pornographic materials to the victim, re-
cordings with such content etc. (see p. 21 of
the Decision of the Plenum of the Superior
Court of Justice no. 7 of 29.08.1994, with the
modifications of the Decision of the Plenum
of the Superior Court of Justice no. 38 of
20121999 and no. 25 of 29.10.2007). Victims
of perverted actions can be persons of both
genders, aged under 16.

The subjective side of the crime is accom-
plished by direct intention. The motive of
the offender is his need to satisfy his sexual
appetite in a perverted form. The subject of
this crime can be any person irrespective of
gender, aged under 14.

In order to respect its obligations according to
international standards, the Republic of Mol-
dova created a mechanism, a procedure and
appointed criminal prosecution bodies to ex-
amine cases of undermining the sexual life of
a person and prosecute the guilty individuals,
so that the rights of the victim are recovered
after the incrimination of criminal deeds.
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Article 276 of the Criminal Procedure Code
does not provide for the rape’ as one of the
crimes that require a complaint from the vic-
tim. Butitincludes a number of other crimes,
that can imply sexual violence. For example,
article 276 of the Criminal Procedure Code,
requires a complaint from the victim before
initiating criminal prosecution for less severe
body injuries®, threat with death or severe
body injuries” and sexual harassment™™. In
addition, article 276 of the Criminal Proce-
dure Code provides that even if the victim
files a complaint and a criminal cause is ini-
tiated, criminal prosecution can be termina-
ted if the victim and the suspect reconcile'".

A similar situation is observed with refer-
ence to the isolation of the aggressor from
the victim. In the cases when there is a sub-
ordination relationship between the subject
and the victim, the fact that the subject of
the crime keeps his job and the victim de-
pends on his decisions, makes the process
of effective satisfaction of the victim more
difficult. Thus, the previously mentioned
about the constitutional principle - free ac-
cess to justice - this principle is violated due
to the lack of legal possibilities to ensure
the access to justice of the injured party. An
effective satisfaction of the injured party in-
terests cannot be accomplished, if: 1) the de-
nouncement of the crime and of the offend-
er depends only on the victim; 2) the victim
is dependent on the subject of crime. Both
cases refer exclusively to factors that do not
relate with the victim's power of decision. In
the first case, the victim's power of decision
can be influenced by her mercy and compas-
sion towards the suspect, accused or culprit.
The psychological freedom, part of the legal
object of the crimes provided by Chapter 1V,
Special Part, CC, is strongly affected as a re-
sult of the sexual violence to which the victim

Criminal Code of the Republic of Moldova, article 171.
Criminal Code, art. 152

Criminal Code, art. 155

Criminal Code, art. 173

Criminal Procedure Code, art. 276 (5)



was submitted. This fact essentially influen-
ces the further decisions taken by the injured
party. In the second case, as mentioned be-
fore, the lack of norms that would isolate the
subject of the crime from the victim, or at
least efficient protection of the victim in rela-
tion with the subject’s power of decision is a
decisive factor in the process of the so-called
reconciliation between the injured party and
the suspect, accused or culprit.

The legislation of the Republic of Moldova
should clearly stipulate that for prosecution
of cases of sexual violence, there is no need
for a complaint from the victim. The law
should not allow termination of prosecution
if the victim and the suspect reconcile. Such
aspects of the law are inconsistent with the
requirements of the Council of Europe Con-
vention on preventing and combating vio-
lence against women and domestic violence
of 11.05.2011 (Istanbul Convention) and the
recommendations of the CEDAW Commit-
tee. The Istanbul Convention explicitly for-
bids the Member-States to perform inves-
tigation or prosecution of sexual violence,
among other crimes, as ,wholly dependent”
upon a report or complaint filed by the vic-
tim. Additionally, The Istanbul Convention
provides that ,the proceedings may con-
tinue even if the victim withdraws her/his
statement or complaint'<”

The General Recommendation No. 19 (24) (b)
of CEDAW Committee on violence against
women provides that ,States parties should
ensure that laws against family violence and
abuse, rape, sexual assault and other gen-
der-based violence give adequate protection
to all women.." The requirement of availabil-
ity of the victim's complaint for prosecution
does not fit into the adequate protection
argument. Additionally, the General Recom-
mendation No. 19 provides for ,all legal and
other measures that are necessary to pro-
vide effective protection of women against
any kind of violence, including, inter alia do-
mestic violence and abuse, sexual assault
and sexual harassment in the work place™’”
Lastly, the final observations of the periodic

analysis of the CEDAW Committee for the
Republic of Moldova in 2013 conclude that
the victim's complaint should not be neces-
sary for the investigation of crimes that in-
clude sexual assault. The Committee advised
the Republic of Moldova on the following:

- enhancing the application of the Crim-
inal Code, the Law No. 45-XVI on pre-
venting and combating domestic vio-
lence, as well as other relevant national
legal acts should ensure that all women
and girls, including particularly elderly
women, Romani women and girls and
girls with disabilities are protected from
violence and have access to immediate
recovery measures;

- Initiate the ex-officio investigation of
all these crimes and ensure that the of-
fenders are prosecuted and punished in
accordance with the gravity of the crime.

The explicit use by CEDAW Committee of
the term ex-officio investigation indicates
that the government should make use of its
inherent empowerment and not require vic-
tim's complaint for the initiation of criminal
legal procedures.

Another international document that should
be mentioned is the Council of Europe Con-
vention on preventing and combating vio-
lence against women and domestic violence
of 11.05.201 (Istanbul Convention), that has
not been yet ratified by the Republic of Mol-
dova. After assessing the compliance of the
provisions of the Istanbul Convention and of
the national legislation in the area, it should
be mentioned that with the Law no. 196 of
July 28, 2016 the national legislation in this
area was updated with important provisions
and therefore adapted to the international re-
quirements. Still, the national legislation lacks
the provisions of Chapter VIl on refugees.

Conventia de la Istanbul, art. 55.
Recomandarea Generala Nr. 19(24)(t) a Comitetului

CEDAW privind violenta impotriva femeilor.
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In this regard, The Criminal Procedure Code
defines that a victim is any individual or
legal entity to whom moral, physical or fi-
nancial damages were caused as a result
of a crime. The victim has an interest in the
criminal trial and is interested in the results.
After filing of complaint, the victim is quali-

fled as injured party, a status that allows her
to participate in the criminal trial. Also, the
Criminal Procedure Code provides the victim
with the right to refuse being qualified as in-
jured party, a right that is used by victims by
filing a request in this regard.

Participation of the victim in the examination of the criminal
case results from her procedural rights granted by the Criminal
Procedure Code. Thus, the victim of sexual crimes is entitled

to the following rights:
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her complaint should be registered immediately and accordingly, to be
forwarded for execution to the criminal investigation body and the victim
should be informed about the results of that execution;

receive from the criminal investigation body a confirmation paper, stating
that she filed a complaint, or a copy of the protocol if the complaint was
submitted in the narrative form;

submit documents, objects or any other evidence to confirm her request;
file additional requests;

request to be informed by the criminal investigation authority, prosecutor
or, if necessary by the court about the course of her request, about all the
decisions issued that refer to her rights and interests;

receive free of charge, upon request, copies of those documents, as well as
of the decision to interrupt or terminate the criminal case on her cause, the

copy of the sentence or any other final decision of the court;

to request from the criminal prosecution authority to be approved as inju-
red party in a criminal case;

file a request for being approved as an injured party in a criminal trial;
withdraw her request as per the provisions of law;
receive a confirmation of the registration of her complaint and the ini-

tiation of the criminal investigation or a copy of the order to initiate the
criminal investigation;



- appeal the order of non-initiation of criminal investigation during 10 days
from the moment she receives the copy of that order and analyze the files
based on which the order was issued;

- Dbe assisted by a chosen attorney during all the procedural actions with her

participation.

- to be consulted by an attorney during the entire criminal trial, just like the

other parties to the trial;

- tobeassisted, in accordance with the law, by an attorney who provides
free state legal assistance, if the victim has no financial means to pay an

attorney;

- to beescorted by a trustworthy person, besides the attorney, to all proce-

edings, including closed hearings;

- toreceive a court decision on financial compensation for the prejudice

caused by the crime.

In accordance with the law, once the victim
was identified, she can express her right to
protection and compensation, as well as the
right to file a request for the application of
protection measures.

The victim can express her rights and obli-
gations personally or, if the law provides so,
through legal representatives. If the victim
is @ minor or an irresponsible person, her
rights are defended by legal representatives
in accordance with the provisions of the
Criminal Code. The rights of the deceased
victim are passed to his/her successors.

The victim is interrogated in the conditions
provided for the interrogation of witness-
es. The minor victim aged under 14 is inter-

rogated in criminal cases related to sexual
crimes, child trafficking or domestic violence,
as well as other cases required in the inter-
ests of justice or in the interest of the minor,
in accordance with art. 110" of the Criminal
Procedure Code of the Republic of Moldova.

An injured party is considered to be an indi-
vidual or a legal entity submitted to moral,
physical or financial damage by means of
crime, recognized as such in accordance with
the law and with the consent of the victim.
The minor submitted to crime prejudice will
be considered as injured party without his/
her consent.
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know the content of the prosecution;
make statements and give explanations;

submit documents and other evidence to be attached to the criminal file
and examined in court;

challenge the person who leads the criminal investigation, the judge, the
prosecutor, the expert, the interpreter, the translator, the court secretary;

make objections against the actions of the criminal investigation authority
or the court and ask for her objections to be included in the protocol of the
action;

examine all the protocols of the procedural actions in which she participated,
and ask for their completion or inclusion of her objections in the protocal;

stay informed about the criminal case files from the moment of initiation of
the criminal investigation and make notes of all information from the file;

participate in the court hearings, including the examination of the case
evidence;

ask for prejudice remuneration during judicial hearings;

be informed by the criminal investigation officer, or by the prosecutor about
all the decisions issued that refer to her rights and interests, receive free of
charge, upon her request, copies of those decisions, as well as decisions
of interruption or termination of the trial, of non-initiation of the criminal
investigation, the copy of the decision, or other definite court sentence;

file complaints against the actions and decisions of the criminal investigation
body as well as appeal the court decision on the caused prejudice;

withdraw the requests submitted by her or her legal representative, including
complaints against actions forbidden by law committed against her;

get a mediator if the law provides so;

reconcile with the suspect, accused or culprit in cases when the law
provides so;



make objections related to the complaints submitted by other participants
to the trial, that were brought to her knowledge by the criminal investigation
body or in other circumstances;

participate to the appeal trial of the case;
express appeal actions against court decisions;

get compensation of the expenses made during the criminal trial, and
compensation of the prejudice cause by the illegal actions of the criminal
investigation body;

get back the goods confiscated by the criminal investigation body as
evidence or submitted by herself, as well as the goods that belong to her
and were confiscated from the person who committed the action forbidden
by the criminal law, receive originals of the documents that belong to her;

to be represented by an appointed attorney, and if she cannot afford one,
to be assisted, in accordance with the law, by an attorney who provides free
state legal aid;

to inform the hierarchically superior prosecutor or, if necessary, the court

about the violation of the due terms.

Corporal examination, as well as collection
of samples of body discharge or other bio-
logical samples from the injured party with-
out her approval can be conducted only
with the authorization of the investigating
judge. These actions cannot be performed
in places or under circumstances that could
cause the risk of traumatizing the injured
party or therisk of violation of human rights.

The injured party is interrogated in the con-
ditions provided by the mentioned Code for
the interrogation of witnesses. The minor
injured party aged under 14 is interro-

gated in criminal cases related to sexual
crimes, child trafficking and domestic vi-
olence, as well as other cases required in
the interests of justice or of the minor, in
accordance with art. 110" of the Criminal
Procedure Code of the Republic of Moldova.

Additionally, it should be mentioned that
the Criminal Procedure Code sets up imper-
ative norms which should be respected by
the criminal investigation authority, prose-
cutor or court, and failure to respect these
norms results in violation of the victim's
rights to a fair trial.
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Before the adoption of the Law or. 137 of
July 29, 2016 on rehabilitation of victims
of crimes, the legislation of the Republic of
Moldova did not provide any rehabilitation
solution to the victim. The adoption of this
law allows for victims of several types of
crime, including victims of sexual crimes to
get rehabilitation.

First of all, we should point out that the sub-
jects of the Law on rehabilitation of victims
are victims of crimes. In accordance with the
Criminal Code of the Republic of Moldova, the
term victim of crime refers to ,individuals,
mentally or physically injured, who suffered
from an emotional or financial loss, caused
by a crime”. In addition, when we refer to fi-
nancial compensation from the state of the
prejudice caused by crime, the term victim
of crime also includes ,husband, children and
people who were in care of the deceased”

Article 2 of the mentioned law defines the
support services for the victims of crimes
and provides the following ,support servic-
es are public or private services provided
to victims of abuse, physical, psychical or
sexual violence’. This provision mentions
several forms of domestic violence, ie.
physical, psychological and sexual violence.

The mentioned law expressly provides for
the following public support services for vic-
tims:

- informational counselling of victims re-
garding the rights and benefits they are
granted;

- psychological counselling;

- free state legal aid;

- financial compensation by the state of
the prejudice caused by the crime.

In art. 2, par. (5) of the law, it is mentioned
that the provisions of the Law no. 45-XVI| of
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March 1, 2007 on preventing and combat-
ing domestic violence have a complemen-
tary nature. Thus, the victims of domestic
violence are entitled to assistance services
in accordance with the Law no. 45-XVI of
01.03.2007. In particular, in accordance with
art. 11, par (21): ,The victim has the right to
assistance for physical, psychological and
social recovery by means of special medi-
cal, psychological, legal and social actions.
Provision of protection and assistance ser-
vices is not conditioned by the victim’s will
to make statements or participate in the
criminal prosecution of the aggressor”. The
same article, in par. (5) provides for the right
of the victim to free primary and qualified le-
gal assistance in accordance with the legisla-
tion referring to the free state legal aid, and
in par. (6) specifies the obligation of medi-
co-sanitary institutions to provide medical
assistance in accordance with the Law on
obligatory provision of medical care. Conse-
quently, the Law on rehabilitation of victims
of crimes and the Law no. 45-XVI general-
ly define the rights to assistance which are
granted to victims, and also refer to the obli-
gation in providing medical care by the med-
ical-sanitary institutions. The free state legal
aid services are doubled.

Informational counselling as a public sup-
port service to victims of sexual crimes is
nothing else but a general obligation of the
employee of the crime identification body,
criminal investigation officer, prosecutor,
court and other subjects with attributions in
the area of rehabilitation of victims of crimes
to provide the victim with complete and con-
crete information as per art. 6, par. (1), let.
a) - e) of the law. Specifically, in the case of
sexual crimes, victims will be provided with
informational support related to: assistance
services to victims, the availability of a crim-
inal prosecution body where she could file a
complaintaboutthe crime committedagainst
her, the processual rights she is entitled to,
the available protection measures, as well
as other information required by the victim.



As for the free state legal aid, it is provided
by the Law no. 198 of July 26, 2007 on free
state legal aid. According to art. 19, par. (1)
of this law ,Qualified legal aid is granted
to persons indicated in art. 6 who: a) need
legal assistance on criminal cases and the
interests of justice require so, but do not
have sufficient means to pay this service”.
Thus, the existence of a general regulation
on free state legal aid to victims of sexual
crimes is observed.

As for the other two public support services,
the Law no. 137 of 29.07.2016 on rehabilita-
tion of victims of crimes (date of entering into
force is 09.03.217) expressly mentions in art.
9, par. (1) and art. 12, par. (2) the following:

- psychological counselling is granted by
the state upon request to the victims of
sexual crimes;

- the victims of sexual crimes have the
right to financial compensation.

Free psychological counseling consists of a
minim number of counseling hours which
the state provides to the victims of crimes.
Unlike the previous service of informational
counseling which is granted to the victims of
all categories of crimes, the provision of psy-
chological counselling has specificlimitations.

Compensation by the state of the prejudice
caused by the criminal deed is expressly as-
signed to victims of crimes related to sexual
life. Therefore, the victims of sexual crimes
could request financial compensations from
the state only for the following:

a) expenses for hospitalization, treatment
or other medical expenses of the victim;

b) damage of glasses, contact lenses, dental
prosthesis and other objects that contri-
bute to the proper function of specific
parts of the human body;

¢) prejudice caused by destruction or dam
age of the victim's goods, or by depriva
tion of her goods due to crime, as provid
ed by art. 12, par, (2) of the Law no. 137
of 29.07.2076;

d) damage resulted in the loss of working
ability, in case it was directly caused by
the criminal actions;

e) victim's burial expenses, in case of his/
her death.

The right of the victim to an adequate
compensation from the state is also pro-
vided in several international documents,
specifically in art. 30 of the Istanbul
Convention, in the Directive 2004/80/CE
of the European Council of April 29, 2004
relating to compensation to crime victims,
in the European Convention on compen-
sation to victims of violent crimes, as well
as other international documents.

One of the ways to let the victim express her

right to a fair trial is to create an efficient
system for investigation of criminal cases.
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The analysis of the material legislation that
regulates sexual crimes shows that the de-
marcation line between the sexual freedom
and crimes that threaten sexual life is the
consent of the adult person, when the per-
son is an adult with full legal capacity. In the
case of rape crimes and violent actions of
sexual nature the Criminal Code of the Repu-
blic of Moldova restricts the victim’'s consent
through use of physical or mental coercion
of the person or taking advantage of the im-
possibility of the victim to defend herself or
express her will.

The Council of Europe Convention on pre-
venting and combating violence against
women and domestic violence, adopted in
Istanbul and not yet ratified by the Repub-
lic of Moldova, states that the consent must
be voluntary, resulting from the freewill
of the person, evaluated in the context of
surrounding circumstances. Still, the legis-
lation of the Republic of Moldova treats the
victim's consent in another way, although
the provisions of the Istanbul Convention
in this sense refer specifically to the victim’s
rights and ensure her the possibility to be
protected also in case when the physical and
mental constraint was not applied, but due
to specific circumstances her consent was
viciated. Thus, currently, in accordance with
the legislation of the Republic of Moldova
the feeling of guilt, sexual habit or other cir-
cumstances will be qualified by the law en-
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forcement bodies as commission of sexual
intercourse with the consent of the victim.
In this regard, it should be mentioned that,
in accordance with the legislation of the Re-
public of Moldova, the demarcation line be-
tween rape and having a sexual intercourse
with a person under the age of 16 is also
the consent. Or, based on the criminal cases
analyzed, in different situations, the criminal
investigation body was qualifying the deed
as sexual intercourse with a person under
the age of 16 even in cases when the victim
was morally and financially depending on
the offender and was afraid of him, which,
obviously, cannot be interpreted as volun-
tary consent. Thus, in case the legislation in
this area is modified, the sexual integrity of
the women will be fully protected.

As for the procedural law, it should be men-
tioned that although the legislator amended
the legislation to increase the level of pro-
tection of victims, still, based on the specif-
ics of the sexual crimes, the victims of these
crimes should be granted additional rights,
including the right to intimacy and the right
to psychological and medical care during
the criminal investigation. At the same time,
a though the legislation of the Republic of
Moldova provides some guarantees for re-
spect of the rights and freedoms of the
victims of sexual crimes, still, specific mod-
ifications are required to raise the level of
protection of the victims' rights and provision
of more guarantees related to her protection
and rehabilitation.



The analysis of the material legislation that regulates crimes related to sexual
life suggests the following recommendations:

- operate modifications to the Criminal Code of the Republic of Moldova in
order to revise the term consent in the case of crimes related to the sexual
life, in accordance with the provisions of the Istanbul Convention;

- establish additional guarantees for the victims of crimes related to sexual
life, among which the right to intimacy, the right to psychological and med-
ical assistance during the criminal investigation process;

- amend the Criminal Code and the Criminal Procedure Code in order to ex-
clude evasion from criminal punishment as a result of reconciliation of the
victim with the offender. Usually, the offender, if released from custody, easi-
ly influences the victim and convinces her to accept reconciliation;

- modification of the national regulatory framework referring to crimes re-
lated to sexual life, according to the provisions of the Istanbul Convention.
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Initiation and accomplishment

iy,

in case of crimes related
to sexual life




According to the modifications to the Crim-
inal Procedure Code operated through the
Law no. 66 of April 22, 2011, initiation of
criminal prosecution can be divided in 2
phases: the criminal case, which starts from
the moment of registering a complaint as
per art. 262-265 of the Criminal Procedure
Code, and the criminal investigation.

In view of the nature of sexual crimes and
the specifics of evidence collection, the
promptness in initiating criminal investi-
gation and accomplishment of the urgent
action of evidence collection guarantees an
effective investigation and expression of
the victim's rights. The general analysis of
the criminal files did not identify procedur-
al violations related to the promptness of
initiating criminal investigation, taking into
consideration the period between inform-
ing the criminal investigation authority and
actual initiation of the criminal investigation.
Though, in practice, in several cases analyz-
ed it was established that before informing
the criminal investigation body, the notifica-
tion request goes through one more proce-
dure, due to the organization of the police
activity. This procedure is against the prin-
ciple of promptness in undertaking urgent
actions of criminal investigation.

In urban areas, the victims of sexual crimes
address the Police Inspectorate. They have
operative groups that include a representa-
tive of the criminal investigation body who
performs criminal investigation actions that
cannot be postponed, such as registering
the complaint, crime scene investigation,
interrogation of victim, or issuing a referral
to the victim for the forensic examination. In
the rural areas, the victims of sexual crimes
or their legal representatives inform the
police officer, the mayor, the social worker
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or the family doctor, who do not have the
competence to perform urgent criminal in-
vestigation actions. In most cases, they do
not inform the criminal investigation body,
but accept the victim's complaint. Then they
follow the procedure of registering the com-
plaint and transmitting it to the criminal
investigation authority for examination ac-
cording to its competence.

During one of the hearings the
victim stated that she addres-
sed ,the family doctor about the
rape, and he told me to go to the
mayor, without making any medi-
cal check-up™. In this particular
case, following his professional
competence, the family doctor,
was supposed to contact the cri-
minal investigation body and to
give the victim a referral for a gy-
necological test.

After having seen the family doc-
tor she went to the mayor, who
advised the victim to talk to the
police officer. After 2 days, the
victim finally found the police of-
ficer who accepted the complaint
and registered it in the Register
R2, which includes requests that
do not represent a notification on
the commitment of a crime.

After being registered, the complaint is
forwarded to the criminal investigation body,
which will further on undertake necessary ac-
tions, taking into consideration the new pro-
visions of the Criminal Procedure Code.

Here and hereafter, the quotes from the cases ana-
lyzed, the protocols and other official documents of the
criminal investigation bodies, courts etc., are reproduced

in original, as written by the authors.



Consequently, although it was only about
2-3 days, when it comes to sexual crimes
this is a very long term for the management
of the biologic evidence, and there is a risk
of losing them. Also, after having studied
the cases, several situations were identified
when the date of filing the complaint did not
correspond with the date of notification reg-
istration, the term for the registration of the
notification being delayed by 24 hours, as
provided in the order of the Ministry of Inter-
nal Affairs no. 121/254/286-0/95 of July 18,
2008 on unique evidence of crimes, criminal
cases and persons who committed crimes. In
the majority of cases, the period from filing
a notification - registration of the notifica-
tion - to the initiation of the criminal inves-
tigation is of 1 - 2 days, which corresponds
to the standards related to the accomplish-
ment of the criminal investigation actions
with diligence and in due time. But there
are situations when in the criminal cases,
after filing the complaint, the police officers
submit reports to the Chiefs of the Police In-
spectorates in which they indicate: ,By this
report, | inform you that as a result of the
prevention actions undertaken, it was iden-
tified that the minor XX has sexual relations
with YX. Following the mentioned above, |
request your permission to register this in-
formation in REI'IP X, in order to be solved
in accordance with the legislation in force.”

In such situations, the police authorities
created a procedure that is not provided
by the Criminal Procedure Law and that
challenges the obligation of the criminal
investigation bodies to react promptly and
with maximum diligence, as well as violates
the right of the victim to have her case exa-
mined in the shortest time. Contrary to the
acting legislation and the modifications to
the Criminal Procedure Code, after the filing

of a complaint, the police officer asks the
victim of a sexual crime to provide expla-
nations or statements, in which the victim
narrates in detail the circumstances of the
cause, which represents an interrogation
without guaranteeing procedural rights
expressly stipulated in the Criminal Pro-
cedure Code. Such a procedure was prac-
ticed by the police until 2011. This was due
to a legal gap, i.e. the Criminal Procedure
Code did not provide for the possibility to
undertake processual actions before the
initiation of the criminal investigation. Lat-
er the art. 279, par. (1) of the Criminal Pro-
cedure Code was modified, which allowed
the criminal investigation authority to un-
dertake processual actions, and the term of
criminal trial was created. Although the law
was modified, the procedure of request-
ing explanations or statements from the
victim of a sexual crime continued in 30%
of the cases analyzed. In such situations,
the procedure of requesting explanations
and statements is actually an intimida-
tion of the victim, since the explanations
must be requested from the persons who
are in conflict with the law, and not from
the persons who are victims of crimes.

At the same time, the request for explana-
tions is preceded by an interrogation of the
victim in accordance with the procedure
provided by the Criminal Procedure Code,
which means that the victim has to narrate
again the circumstances of the case and to
be revictimized by the psychological and
emotional shock caused as a result of the
crime committed against her. Moreover, in
65 of 240 criminal cases analyzed the vic-
tim gives explanations on the sexual crime
committed, and the next day she is interro-
gated as injured party.
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example 1

example 2
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Content of the complaint. | request the police authorities to take action
against my concubine XX, who has been practicing perverted relations
with me against my will for a long period of time, forcing me to oral se-
xual intercourse, threatening me with physical punishment.

According to the case files, the criminal act was committed on July 21,
2014, and the police was informed about it on the phone. The complaint
on committing the crime was filed on July 22, 2014 and registered in
the Register R-I. Also on July 22, 2014 the victim was requested to give
explanations.

On August 04, 2014, the notification on the commission of the crime
was registered. On September 03, 2014, criminal investigation was ini-
tiated on the fact of committing the crime provided by art. 172, par. (2),
let. b2) of the Criminal Code.

Content of the complaint. ,I request the police bodies to take action
towards XX who entered my house the night of 18.07.2011, at 01:00AM
and tried to have a sexual intercourse with me, | showed resistance and
he didn't manage to do it” (the style of the complaint indicates the fact
that it was written from the words of the police officer).

Nevertheless, it results from the files that on 19.07.2011 the victim, being
an elderly person, went to the family doctor. While being heard as a
witness, the family doctor stated that: ,The citizen XX addressed to the
doctor claiming that she was beaten and raped, but since she had no
visible signs of physical injury, she was not advised to make a medical
examination, but to address the mayor”

On 19.07.2011 the victim went to the police, filing a complaint in this re-
gard. Also on 19.07.2011 the victim was asked to give explanations. The
notification was registered in R2, with the status of case file.

On 23.07.2011 a report was written and submitted to the Chief of the
Police Inspectorate, in which the extension of the period for files exami-



nation was requested in order to take explanations from the presumed
suspect.

On 04.08.2011 a repeated report was written, in which the extension of
the period for files examination was requested till 10.08.2011, in order to
interrogate additional witnesses.

On 10.10.2011 the criminal investigation body proposed not to initiate
the criminal investigation, based on the fact that the deed does not re-
flect the elements of a crime: ,There was no sexual intercourse, but the
victim was asked whether she wanted or not to have a sexual inter-
course”.

The victim was not requested to make a forensic examination on the day
she filed the complaint. Only on 24.08.2011 the criminal investigation
body issued her a referral to a specialist for collecting biologic samples.

Further on, the criminal case was terminated for the reason of reconci-
liation of parties.

Although the Criminal Procedure Code of the
Republic of Moldova does not provide for
the possibility to extend the criminal trial in
the cases of crimes related to sexual life, the
analysis of cases revealed that the criminal in-

vestigation officer, against the legal provisions,
solicited the Chief of the Palice Inspectorate to
prolong the criminal trial until the initiation of
the criminal investigation.

The complaint was filed on February 14, 2014 with the following con-
tent: ,I ask the criminal investigation body to take action about the
fact that on February 02, 2013, at 23:00 | was raped by XX’. The victim
informed the police on the phone about the crime on February 11, 2014.

On 28.02.2014 the criminal investigation officer wrote a report to the
Chief of the Police Inspectorate, in which he indicated: ,| inform you
that in my management | have the file registered in R-1, stating that
on 02.02.2014 XX had a sexual intercourse with XZ against her will.
Taking into account that a decision must be issued on this matterin ac-
cordance with art. 274 of the Criminal Procedure Code, it is necessary
to interrogate several witnesses who know about the circumstances
of the case, but due to the fact that the examination period expires
on 28.02.2014, | ask for your permission to extend it till 07.03.2014".

The criminal investigation was finally initiated on 16.02.2014.
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In the case of example 3 it was detected
that the criminal investigation body was
informed on the phone about the rape
committed on 11.02.2014, which was
proved by the phone notice, included in
the case evidence. Still, the notice is con-
sidered to be filed on 14.02.2014, at the
moment of filing the complaint.

In 82 criminal cases analyzed, contrary to
the specifics of sexual crimes, within 2-3 days
after receiving a phone notice, the criminal
investigation body prepares crime establish-
ment acts, and then solicits a standard com-
plaint from the victim. Although, immediately
after the notice, the victim was supposed to
be examined for identification of samples of
sperm, blood, traces on the clothes of the vic-

tim and of the offender.

As per the materials of the criminal case, a report was registered on
20.09.2012, according to which, on 18.09.2012 a phone call was made
on the number 903, informing that XK was found intoxicated with al-
cohol on the edge of a ravine. On 19.09.2012 explanatory statements
were taken from the victim, and she claimed she was coerced by 3 per-
sons to go to an abandoned house, forced to drink wine, undressed and
raped, and after that dragged through the nettle.

The matter was registered in the Register R1 on 01.10.2012, and on
1510.2012 criminal investigation was initiated only on the commitment
of the crime provided by art. 171, par. (1), let. b) of the Criminal Code -
rape committed knowingly against a child, without mentioning the fact
that the crime was committed by 2 or more persons.

A less serious violation of the provisions of
the Criminal Procedure Code is that in 12
criminal cases analyzed the criminal inves-
tigation body exceeded the term of 30 days,

provided by the art. 274, par. (1) of the Crimi-
nal Procedure Code, to initiate the investiga-
tion, an infringement that resulted in viola-
tion of rights of the victims of sexual crimes.
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On 11.05.2015 the victim filed a complaint addressing the criminal pro-
secution body, in which she indicated: I ask you to take action against
XX, who had a sexual intercourse with me against my will, at my domi-
cile, on 08.05.2012".

Although the complaint was registered in R1on May 11, 2015, the crimi-
nal prosecution on committing the crime provided by art. 171, par. (1) of
the Criminal Code (rape) was initiated only on June 27, 2012.



example 6

Also, the crimes that threaten sexual life,
specifically the crimes of rape or violent
actions of sexual nature, can be committed
concomitantly. Thus, although victims men-
tion in their complaints all the actions that

took place, the criminal investigation body
initiates criminal investigation mostly on
the crime of rape, without including the art.
172 (violent actions of sexual nature) of the
Criminal Code or other crimes.

The protocol was written on 29.10.2012. On the same date the minor
was interrogated as a victim and during the hearing, besides the facts
indicated in the complaint she stated: ,...He forced his penis into my va-
gina. After 5-7 minutes, he told me he could not ejaculate and he hit me
and threatened me, asking to have oral sex and spit the sperm out. | was
afraid he would beat me, so | did what he told me, and he ejaculated in
my mouth”.

Although the victim was interrogated, on 01.11.2012 the criminal investi-
gation body initiated the criminal investigation on the fact of committing
the crime provided by art. 171, par. (2), let. b) of the Criminal Code - rape
committed against a child.

Conclusion. Although it is clear from the victim's complaint and the pro-
tocol of the victim's interrogation that 3 crimes were committed, namely
rape, kidnaping of a person and violent actions of sexual nature against
a minor, the criminal investigation authority initiated the criminal inves-

tigation only on the crime of rape.

In addition to the mentioned above, many
crimes of rape are committed by breaking
into the victim’s domicile. Although this cir-
cumstance is not a sign leading to the crime
of rape and is not an aggravating circum-
stance, it is a component separate from the
crime, provided by art. 179 of the Criminal
Code - trespassing. In very few criminal cas-
es the criminal investigation is initiated on the
fact of committing the crime provided by 179
of the Criminal Code, this being a flagrant vi-
olation of the victim’s access to justice.

Consequently, if we make a delimitation be-
tween the promptness of the initiation of
a criminal investigation on committing the
crimes provided by art. 171 - 175 of the Cri-
minal Code, it should be mentioned that in all
the criminal cases that refer to rape crimes
and perverted actions of sexual nature, with
a few exceptions, the criminal investigation
body reacts much faster than on the fact of
committing the crime of sexual harassment
or sexual intercourse with a person aged
under 16, the difference being from 10 to
30 days. Regarding the actions of the crim-
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inal investigation officer after the initiation
of the criminal investigation, we specify that
usually, the criminal investigation on the fact
of committing sexual crimes lasts for a very
short period of time, with a term of 1to 6
months. In average, the criminal investiga-
tion is finalized in 2-3 months and sent to the
court, which represents examination of the
case in due time.

As a rule, the victim is the one that shows
up in a criminal investigation at the initial
phase, from the moment when she notifies
the criminal investigation authority about
the commission of the crime. Still, there are
cases when the criminal investigation au-
thority is informed by other people. More of-
ten it happens in the cases of minors, when
the criminal investigation officer is informed
mostly by the legal representative of the
victim: a teacher (,during a routine test in
school, the victim wrote that her stepfather,
the partner of her mother, abuses her sexu-
ally..”, the teacher spoke with the victim, and
later informed the police), a social worker, a
police officer (as a result of some crime pre-
vention actions), a family doctor.

The files analyzed reflect a passive attitude
of the society towards the victims of crimes
related to sexual intercourse with a person
aged under 14. Thus, if the victim lives in con-
cubinage with the offender for a long period of
time and does not go to school, all the people
around her, including her parents, know about
it, but take no action in this regard. This is a
dangerous phenomenon, since the prevention
factors - social worker, school, police officer,
including parents - adopt a passive behavior
and make no effort to explain the victim and
the offender the consequences of this relation-
ship. Moreover, in one of the cases analyzed,
the victim, aged 15, lived in concubinage
with the offender for 8 months and did not
attend school, and neither her parents nor
the teachers took any action in this regard,
which actually means that they did not pro-
perly honor their work duties and parent
obligations.

But in most cases, the victims of crimes them-
selves inform the criminal investigation au-
thority about the cases of crimes related to
rape and violent actions of sexual nature. As
for the criminal deeds indicated in the notifi-
cation document, the victim does not reveal
them all, mostly referring only to the deed of
rape, without mentioning that an anal or oral
sexual intercourse also took place. In most si-
tuations, the reason for non-disclosing all the
criminal deeds in the notification is shame.

In one of the analyzed cases the victim of a rape was interrogated
for 2 additional times, and only during the third interrogation she
stated that a sexual intercourse of perverted nature took place,
particularly oral intercourse. When asked by the criminal investi-
gation officer why she was hiding this information, she answered
that she was about to get married and was afraid that her fiancee

would have broken up with her.
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The Criminal Procedure Code grants a range
of rights to the victims of sexual crimes, relat-
ed to their implication in the development of
the criminal investigation, but not all of them
are respected. In this regard, it should be men-
tioned that of all the files studied, not even
one victim of sexual crimes was given a paper
to confirm that she filed a complaint, although
according to the legislation this is a right of the
victim and an obligation of the police.

Article 274, par. (1) of the Criminal Procedure
Code provides that the criminal investiga-
tion authority or the prosecutor informed as
per art. 262 and art. 273 issued an order for
the initiation of the criminal investigation in
a 30-days term. In case when the summa-
ry of the notification or acknowledgement
document reveals a reasonable suspicion
that a crime was committed and there is no
circumstance that would exclude criminal in-
vestigation, the criminal investigation body
or the prosecutor bring this information to
the knowledge of the person who filed the
complaint or the appropriate authority.
None of the victims was informed about the
order for initiation of criminal investigation.
Contrary to the legal provisions, the victims
are informed about the initiation of the
criminal investigation only after being inter-
rogated as victims or injured parties, and the
order for initiation of the criminal investiga-
tion is issued to them only upon request.

Thus, it was identified that at the stage of
initiation of the criminal investigation the
victim is not involved in the criminal case,
except at the moment of filing the compla-
int on the fact of the crime commission.

As for the complaints filed, from the cases
analyzed it results that both in urban area
and in rural area, the complaints have the
same content, as follows: ,I request the
criminal investigation body to take acti-
on against XX, taking into account that on
XXXX, at XXX, he had a sexual intercour-
se with me against my will”. Or: I ask the
police to call to account XX, who during the
period XXXX had sexual relations with my
daughter aged 15”.

As for the connection between the com-
plaint filed and the initiation of the criminal
investigation, the analysis of files shows that
the criminal investigation officer not always
takes into consideration the statements
of the victim in her complaint, explanation
or protocol of interrogation. In 76 criminal
cases examined, the criminal investigation
officer initiated the criminal investigation on
another deed, which is less serious than the
one specified in the notification document.
In this regard, 2 tendencies of the criminal
investigation body's activity were defined:

1) In 23 criminal cases analyzed, a minor vic-
tim aged between 14 - 16 years old filed a
complaint about a rape, but had no visible
signs of corporal injuries. The criminal inves-
tigation body initiated criminal investigation
based on art. 174 and not based on art. 171,
par. (2) of the Criminal Code.

2) In 6 criminal cases analyzed, although the
victim filed a complaint about a tentative of
rape, the criminal investigation body initia-
ted the criminal investigation on the crime of
committing perverted actions.
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example 1

On 28.06.2010 a criminal case was initiated on the fact of committing
the crime of perverted actions provided by art. 175 of the Criminal Code,
that stipulates a punishment from 3 to 7 years.

In the interrogation protocol of 06.07.2010 the minor victim, who was 10
years old at the moment of interrogation, stated the following: ,When
XX asked me about the scratch on my arm, | said that my brother beat
me. He said ok, and took my hands, put them one on another, and with
ahand he closed my mouth and pushed me down on the grass, holding
my mouth so that | could not scream, and his body was over mine to
stop me from moving my hands, and with another hand he was taking
my panties off and touching my genital organs, and at that moment |
was struggling with all my strength to escape from XX. All this lasted
for 2 minutes, then several people approached, we heard some voices
and XX told me to run behind the bushes and be quiet, and there | put
my panties back on”.

Although the actions presented above imply a tentative of rape against
a minor person aged under 14, crime that is included in art. 171, par. (3),
let. b) of the Criminal Code, which provides a punishment from 10 to
20 years, the actions of the offender were qualified based on art. 175
of the Criminal Code. The offender was convicted to 2 years of impri-
sonment with suspension of the punishment execution, for a probation
period of one year. Moreover, initially, the criminal investigation officer
submitted a report by which he refused to initiate the criminal investi-
gation, stating that the offender did not commit any illegal action. The
evidence that he used for the report were the statements of the offen-
der, the explanations of the minor victim and the forensic examination
report, which indicated that the hymen of the victim was not damaged.

Conclusion. From the very beginning, the criminal investigation officer
took into consideration the version of the offender and not of the minor
victim. Later, he qualified the fact to a norm that stipulates a much sof-
ter criminal punishment, with the possibility to apply several procedures
in favor of the offender.

From the cases analyzed an erroneous in-  under the age of 16. This resulted in re-qual-
terpretation of the rape victim's consent ification of crimes from rape, provided by
was identified, especially when the victim is  art. 171 of the Criminal Code to sexual inter-
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example 2

course with a person aged under 16, provid-
ed by art. 174 of the Criminal Code. While
examining these cases, the criminal inves-
tigation officer does not take into consider-
ation the statements exposed in the com-
plaints, explanations, interrogations, where
the victim expressly states that she was
raped or did not give her consent for having

a sexual intercourse. Nevertheless, the crim-
inal investigation officer follows the findings
of the forensic examination report, which
does not indicate corporal injuries, and ini-
tiates the criminal investigation of the fact
of committing the crime provided by art. 174
of the Criminal Code. Such a wrong requali-
fication was identified in 15 cases analyzed.

During the interrogation, the minor victim stated that: ,I asked him to
leave me alone, but he told me he would beat me with the belt. When he
tried to undress me | opposed him, but he shouted at me to stop crying.
XX took off my trousers and my panties, then he got undressed himself
and got on top of me and had a sexual intercourse with me. During the
sexual intercourse, | was opposing, but he used his physical strength
and raped me. After XX, XY had a coerced sexual intercourse with me.
The intercourse took place shortly after the first sexual intercourse, as |
didn't even manage to get dressed”.

Nevertheless, after the interrogation of the injured party, the criminal in-
vestigation authority initiated a criminal case on the commitment of crime

provided by art. 174, par. (1) of the Criminal Code (perverted actions).

At the initial stage of the criminal investiga-
tion, the criminal investigation officer shows
lack of trust mostly in victims who were
drunk at the moment the rape was commit-
ted, or were in the house of the offender. The
same lack of trust is noticed in cases of mar-
ital rape. This attitude actually causes a feel-
ing of culpability to the victim, and forces her
to take responsibility for the deed, although
it is obvious that, a priori, the victim cannot
have any guilt.

The attitude described below of the crimi-
nal investigation officer towards the state-
ments of the victim is conditioned by the
fact that there is a long period of time
between the filing of the complaint and in-

itiation of the criminal investigation, inter-
rogation of witnesses (who in most cases
are friends with the offender), request for
psychological evaluation etc.

the protocols of interrogation of the victim
or the injured party also serve as evidence
that reflect the position of the injured par-
ty and the versions stated by her. Although
the Criminal Procedure Code provides the
possibility of hearing the victims in special
conditions, these provisions are not applied
to victims of sexual crimes. The interrogation
of victims, and minor / adult injured parties
is made in general conditions, with no use of
special interrogation mechanisms, provided
by the criminal procedural law.
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example 3

In a case initiated on the fact of committing the crime provided by art.
174 of the Criminal Code, the prosecutor solicited the interrogation of
the minor injured party in the conditions stipulated in art. 110" of the
Criminal Procedure Code. Still, the investigating judge rejected the so-
licitation motivating that the Criminal Procedure Code provides for the
interrogation of sexual crime victims up to 14 years old.

Also, in the majority of cases, the injured
parties go through additional interrogation
for 2-3 times, when there is no need for such
additional interrogations. In a criminal case,
the victim of perverted actions was addition-
ally interrogated for the third time, just to be
asked whether she swallowed the sperm or
spitted it. The victim stated that she swal-
lowed it, as the offender forced her, in order
to leave no evidence. Although this fact has
no relevance to the requalification of the
crime, the criminal investigation body, with-
out motivating the need for an additional in-
terrogation, proceeded with interrogating the
victim again. Moreover, if the analysis of the
crime scene was properly done, there would
be no need for additional interrogation.

Another important aspect of the judicial
practice related to sexual crimes is that af-
ter filing the complaint, the victim is issued
a referral for making the forensic examina-
tion. With this referral, the victim is obliged
to find by herself, with no assistance, the
medical institution where she could make
the forensic examination, the forensic doc-
tor on duty etc. Of the total of criminal cases
analyzed, in none of the cases the criminal
investigation officer asked for an ambulance
for the transportation of the victim to make
the forensic examination, except the cases
when the victim requested the emergency
services by herself. Also, no case was iden-
tified in which the victim would be trans-
ported by the police officer to the hospital
or to make the forensic examination. We can
conclude that, from the moment when she
files the complaint about the crime that was
committed against her sexual life and integ-
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rity, the victim tries to prove to everybody
around that the crime actually took place.

Also, during the entire period of criminal
investigation, the right of the victim to be
informed about the decisions of the crim-
inal investigation body on her case is not
respected.

The analysis of the criminal cases also iden-
tified that although the complaint is filed
against several persons, the criminal inves-
tigation body does not inform the victim
about exclusion of some suspects or accused
from criminal investigation. She finds out
about this at the termination of the crimi-
nal investigation, along with the issue of the
indictment or already in court. The victim is
neither informed about the requalification
of the criminal deed. During the analysis, we
identified cases, in which the injured party
filed a complaint about a rape /violent ac-
tions of sexual nature, the criminal investi-
gation was initiated on these crimes, but lat-
er they were requalified by the prosecutorin
perverted actions or sexual intercourse with
a person aged under 16, and the victim was
not informed about the requalification.

A right expressly granted by the Criminal
Procedure Code is informing the victim
about the case files at the termination of
the criminal investigation, along with the is-
sue of the indictment. Only in 50% of all the
criminal cases analyzed this provision was
respected. Thus, from the mentioned above,
we can conclude that after the initiation of
the criminal investigation and the interroga-
tion of the victim, in most cases her partici-



pation was attested only at the termination
of the criminal investigation or after being
summoned to court.

The information comprised in this subchap-
ter results exclusively from the criminal cases
that were provided by the courts and analy-
zed. Or, as previously mentioned, the General
Prosecutor’s Office refused to give access to
the criminal files related to sexual crimes in-
terrupted at the criminal investigation stage.

Thus, in all the cases analyzed, the initia-
tion of the criminal investigation was never
refused for the crimes related to rape, vio-
lent actions of sexual nature or sexual in-
tercourse with a person aged under 16. But
in cases of crimes related to tentative rape,
perverted actions and sexual harassment
the criminal investigation body submitted
reports to the prosecutor soliciting the re-
fusal of the initiation of the criminal inves-
tigation. The explanation for non-initiation
of the criminal investigation was the fol-
lowing: ,The actions of XX cannot be qual-
ifled as a tentative rape, since there was
no sexual intercourse between XX and XY,
but the victim was only asked whether she
wanted to have a sexual intercourse. More-
over, although there was nobody to pre-
vent XX from having a sexual intercourse,
he stopped his actions when the victim
showed her disagreement”. Still, the prose-
cutor rejected the report for non-initiation
of the criminal investigation, and requested
to initiate criminal investigation on the fact
of committing the crime provided by art. 27,
art. 171, par. (1) of the Criminal Code.

In another criminal case, which included a
tentative of rape, and the prosecutor qua-
lified the deed as committing perverted ac-
tions, the criminal investigation officer sug-
gested non-initiation of the criminal investi-

gation, providing the following justification:
,The reason why the minor is making these
statements is not clear, but probably she
is afraid of her mother, who beats her for
misbehavior. The mother is under observa-
tion of a psychiatrist. At the same time, the
A. family is in hostile relationship with V. In
addition, as per the conclusions of the foren-
sic examination report, no corporal injuries
were found on the minor's body, although,
according to the minor's statements they
should be on her neck and arm. The hymen
is not damaged”. The criminal investigation
officer’s report was also not accepted in this
case, and criminal investigation was initiated
of the fact of committing perverted actions.

These reports that suggest non-initiation of
the criminal investigation do not represent a
violation of the law or of the victim's rights if
the prosecutor finally orders the initiation if
the criminal investigation. Still, they demon-
strate that for the initiation of the criminal
investigation the criminal investigation au-
thority is already supposed to have evidence
of the person’s guilt, as provided by the pro-
cedural law, and not just a reasonable sus-
picion. These reports also show the lack of
trust from the criminal investigation bodies
in the victims' statements.

It should be mentioned that, although in the
second example the criminal investigation
officer was aware that the minor victim is
afraid of her mother who beats her and is
under observation of a psychiatrist, he did
not undertake any action in this regard. This
fact was also neglected by the prosecutor
and the judge who examined the case with-
out taking into account these circumstances,
which shows a passive attitude of the state
authorities towards the family situation and
psychological state of the victim.

A serious problem identified in 89 crimi-
nal cases analyzed, is related to exclusion
from criminal investigation of one of the
suspects/accused, although several people
participated in committing the crime. Thus,
if 2 or more people were involved in com-
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example 1

mitting the crime, one of them is interro-  to the elements of the incriminated deeds),
gated as a witness and another is excluded  and only in very rare cases, 2 or more per-
from criminal investigation (the most fre-  sons are held accountable.

quent reason is that the facts do not relate

The deed. Two brothers, in the middle of the day, with 10 witnesses
around, forced thevictimto goto theirhouse, dragging heronthe ground
in front of everybody. In her statements, the victim said that while they
were dragging her, their friends were walking after them and laughing.
After being dragged into the house, she was forced to drink beer, in
which they put some pills. Then one brother was holding her and the
other was raping her. She was opposing, but suddenly she fell asleep.

When she woke up, she was lying naked on their bed, feeling pain in
her entire body and also having excoriations. She ran out of the house
naked and got to the road. Although she felt dizzy and sick, she walked
through the neighborhood, and a woman gave her some clothes to get
dressed, as she was afraid to go home like that. At home, she told her
parents and then to the police about the deed.

In fact, the girl's nightmare did not end at that point. She gave explana-
tions about how she was raped and dragged through the village, and
then she made statements. After making the statements, she was sent to
make a forensic test. After the forensic examination, she was interroga-
ted again. Also, her blood sample was collected for examination. Then she
went through 10 confrontations, of which 2 with the suspects and 8 with
the eyewitnesses, who were friends with the offenders and who let her
being dragged to the house of the offenders. Obviously, the results of the
examinations were not registered, although the examinations took place
4 times. After the additional statements of the suspect, the victim was
interrogated again. Also, a psychological examination was performed, to
identify whether the minor has an appropriate understanding of the situ-
ation and does not have a rich imagination. This examination was ordered
after identifying that the victim has injuries in her anus and vagina, as well
as ecchymosis and excoriations. During the hearings, the victim stated
that she was submitted to coerced sexual intercourse and violent actions
of sexual nature with both brothers.

Later, the prosecutor issued an order to: EXCLUDE XC, ONE OF THE BRO-
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example 2

THERS, FROM THE CRIMINAL PROSECUTION WITH REFERENCE TO THE
INCRIMINATION OF CRIMES PROVIDED BY art. 171, par. (2), let. C), and
art. 172, par. (2), let. C) of the Criminal Code, DUE TO UNSUITABILITY OF
DEEDS WITH THE SIGNS OF INCRIMINATED CRIMES.

In the motivation of his order, the prosecutor indicated that: ,After the
analysis of the criminal investigation files submitted, the criminal inves-
tigation authority concluded that the accused XC had a normal and per-
verted sexual intercourse, and the injured party, since the recognition of
the accused is doubted by the victim in correlation with the participation
to violent actions of sexual nature committed through coercion in the de-
scribed circumstances, and his participation being directly denied by the
accused, since there is no other evidence that would confirm the presence
of the biological traes of the culprit at the crime scene”.

Thus, it was established that the prosecu-
tor's order was not well motivated, to avoid
confusions related to his decision. Therefore,
the orders to terminate the criminal prose-
cution and release the person from criminal
investigation should be motivated by admin-
istrative evidence, but not evasive phrases
that come in contradiction with the case
files. In addition, the actions of the criminal
investigation body were also discriminating.
Considering that the victim was a Romani,
from a sacially vulnerable family, she had to

face procedural actions that clearly showed
a lack of trust in the victim's statements:
several confrontations, psychiatric examina-
tions etc. Moreover, in the end, the criminal
investigation of the second brother was also
terminated, due to reconciliation of parties.

Another practice of the criminal investiga-
tion body is to make one of the suspects a
witness, who comes to testify in favor of the
offenders.

The victim working as a waitress was going home from work. On her
way, she was stopped by 3 persons who beat her, dragged her in a yard
and raped her. From the victim's statements: ,XX was holding my hand
while the other two were undressing me. | was raped by one of them,
and then by another person, while the third one was holding my hands
and covering my mouth .."

Nevertheless, criminal investigation was terminated for one person, due
to reconciliation of parties, and the other person, who held the victim's
arms but didn't have a sexual intercourse with her was heard as a wit-
ness. Thus, only one person was submitted to criminal prosecution.
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In some cases, the suspects are exempted
from criminal prosecution due to the fact
that the victim does not remember exact-
ly the actions that took place and has no
claims towards the accused. Although this
is not a reason for excluding a person from
criminal prosecution.

Contrary to the above, it should be men-
tioned that of 89 criminal cases in 48 cas-
es of exclusion of the person from criminal
investigation due to lack of crime elements
in the deeds of the offenders, the orders for
exclusion from criminal investigation were
rejected by hierarchically superior prosecu-
tors. This proves one more time that they
were not justified enough, in order to avoid
doubts about the correctness of the motive.

The most frequent reason of the termination
of criminal cases is reconciliation of parties.
In 99% of the analyzed criminal cases the
victims submitted termination requests due
to reconciliation of parties. At the same time,
itis a good sign that 50% of these requests
were not accepted by the prosecutor, and
the cases were sent to court. But this cannot
be an indicator, since the criminal cases ter-
minated at the stage of criminal prosecution
had not been analyzed, therefore, thereis no
information on how many of them were ter-
minated due to reconciliation.

In this case, the law does not forbid the re-
conciliation of parties, and, as a matter of fact,
it is not a violation of the legislation. Still, the
prosecutor, as an accusation authority and
representative of the state, will accept the
reconciliation request, which implies identi-
fication of motives that led to reconciliation
- whether the victim was influenced or not
by the culprit or his relatives - but also what
will be the repercussion of the reconciliation
on the victim, and the trust of the population
in the act of justice. Although it is appropriate
and necessary to analyze these motives, the
prosecutor does not deal with them and does
not motivate the termination, but only refer-
ring to the requests filed and the provisions
of the legislation.
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When the victims are minors, the recon-
ciliation process takes place between the
legal representative and the offender. The
victim does not participate in this reconcil-
iation, which is a violation of the victim to a
fair trial. When accepting reconciliation, the
prosecutor does not take into consideration
the relationship between the victim and her
legal representative and the attitude of the
victim towards the decision of her legal rep-
resentative, eliminating the victim from the
reconciliation process. For example, in a case
the victim had a hostile relationship with her
single father and ran away from home. On
the way, she was forced to get in a car with
4 boys and was taken to the house of one
of them. There they had sexual intercourses
with her. The victim was 15 years old. When
asked if she gave her consent to the sexual
intercourse, she said yes, because she was
afraid to be abused. At the same time, she
stated that her father treated her brutally
and often beat her, that's why she had to
run away from home. The criminal inves-
tigation body did not act ex-officio on the
fact of domestic violence, and did not take
any action to involve the social worker, for
monitoring the relations in that family. But
it accepted as legal representative the fa-
ther of the victim, who filed the request for
termination due to reconciliation of parties.
In this case the father of the victim was not
supposed to be appointed as the legal repre-
sentative of the victim, but should have been
interrogated in regard with the statements
of the injured party.

As mentioned before, the rights of victims
are provided by art. 78 of the Criminal Pro-
cedure Code. Still, we believe that in the case
of victims of sexual crimes, along with the
general norms, they should be provided with
special rights, in order to get access to a fair
trial and a more efficient social reintegration.
The Criminal Procedure Code grants to the
injured party the right to an attorney, and
in case he/she has no financial means - the



right to be assisted by an attorney who
provides free state legal aid. As for the
granted right to legal assistance, it should
be mentioned that although during the in-
terrogation of the injured party a protocol is
made to communicate her about her rights
and obligations, in all the files analyzed
no victim required an attorney that would
provide free state legal aid. This makes us
believe that the victims do not want to be
represented by an attorney. Or, the com-
munication of their rights and obligations is
not efficient and the victim simply doesn't
know that she has this rights. At the same
time, from all the files analyzed, only in 5
cases the victim was represented by an
attorney with whom she signed an agree-
ment for provision of free state legal aid.

The lack of legal assistance to victims dur-
ing a criminal case has several negative ef-
fects for the process of respecting their hu-
man rights and liberties, turning them into
a procedural mean of the criminal trial and
not active participants, whose rights have
been seriously damaged. This happens due
to totally passive behavior of victims dur-
ing the criminal cases examination, as they
participate in the criminal investigation
only when the cases require their obligato-
ry presence and without making objections
or suggestions as the law provides them.
Moreover, the victims never file requests
related to accomplishment of criminal in-
vestigation actions, complaints regarding
the actions of the criminal investigation
body or prosecutor, and do not salicit the
completion of the criminal investigation af-
ter its termination.

The procedural documents filed by the vic-
tims within the criminal cases are the com-
plaints, requests to be approved as injured
party, requests of refusal to be approved as
injured party, requests to be approved as a
civil party, and request for termination of
the criminal investigation due to reconcili-
ation of parties.

It was established that, contrary to the

legal provisions, during the criminal cases
victims write some kind of receipt with the
following content: ,| state in the presence
of witnesses that | have no claims towards
one of the accused for the moral damages
caused by him, and | engage to confirm this
also in court. My decision is based on my
free will, I confirm that | received a reward
of 7.000 lei that | asked, and | engage to
confirm this in front of the judge”. Obvious-
ly, this receipt is abusive and is made due to
the lack of qualified legal assistance.

The lack of the legal aid for victims also in-
fluences the quality of the request for being
approved as civil party, of the petition forms
within a criminal file, as well as the require-
ments included in the petition forms relat-
ed to compensation of the moral prejudice
caused by the crime. From the criminal cases
examined the victims did not appeal against
any order of termination of the criminal in-
vestigation or exclusion of a person from
criminal investigation. This situation is due
to 2 reasons that lead to violation of victims'
rights, specifically: not informing the victim
about exclusion of a suspect/accused from
the criminal case or about the termination
of the criminal case, and lack of an attorney
who would ensure the respect of the victim's
rights. Thus, it was established that even
though the law expressly provides for the
right to qualified legal assistance, in practice
this right is not respected, which inevitably
leads to the violation of the victim's rights.

As previously mentioned, the procedural law
does not grant the victim with the right to
medical care, although, according to the spe-
cifics of the crimes, medical assistance is in-
evitable. It is impossible to establish exactly
whether the victims from the criminal cases
analyzed were provided with necessary free
medical care, but this can be deducted from
the civil actions initiated, which request the
compensation of the financial prejudice and
compensation of expenses for treatment, in-
dicating the amount of the financial damage.

In all the criminal cases, except the ones
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mentioned above, the victims were given re-
ferrals to see the forensic doctor and make
the forensic evaluation report. Though, the
forensic examination does not imply pro-
viding necessary medical care to the vic-
tim, but only identification of injuries. In
this regard, it should be mentioned that
the victim is provided with medical care
only in case she asks for the ambulance,
or needs emergency assistance due to her
health condition, as well as when the vic-
tim solicits the medical care and pays the
treatment by herself, and later requests
compensation of financial prejudice in
court. From 240 criminal cases analyzed,
in one case it was identified that the victim
passed away, and in other 10 cases the vic-
tims were urgently hospitalized with cor-
poral injuries. In the rest of the cases the
victims went by themselves to the family
doctor for examination and prescription of
a treatment that they paid by themselves.
Moreover, in a criminal case, the victim,
along with the expenses for the medical
care and treatment, also requested in the
civil case the compensation of the expens-
es for the forensic examination.

Obviously, this fact is not a rule, but the
availability of a single case is already a seri-
ous violation of the victim's rights, since the
examination of crimes is made on the ex-
pense of the state, without financial contri-
bution of the victim to the collection of evi-
dence. In this regard, it should be mentioned
that, in accordance with the Government
Decision no. 1387 of December 10, 2007
on the approval of the Unique Program on
mandatory health insurance, the mandato-
ry medical assistance provided to victims of
crimes includes the following:

- general blood test;
- urine test;
- urogenital smear;

- Dbacteriologic investigations;
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virus investigations;

- complex echography examination (ab-
dominal cavity organs + urogenital sys-
tem organs);

- radiologic investigation.

Medical assistance is mostly solicited for
treatment of corporal injuries. No case of
treatment of sexually transmissible dis-
eases or abortion as a result of rape was
detected. Moreover, in accordance with
the Government Decision and the annexes
mentioned above, abortion is not included
in the list of medical assistance services/
intervention that would be covered by the
mandatory insurance policy.

In case of crimes related to sexual inter-
course with a person aged under 16, medi-
cal assistance is provided only if the victim
is pregnant and addresses her family doctor
with regard to her pregnancy. It is alarming
that in the cases of rape, sexual actions of
perverted nature or sexual intercourse with
a person aged under 16, the victim is not re-
quested to make a test, in order to identify
whether she got infected with a sexually
transmitted disease and needs a treatment
in this regard. This was not requested in any
of the cases analyzed. Moreover, in none of
the cases the victim required compensation
of the financial prejudice, resulting from
treatment of a sexually transmitted disease.

As for psychologic counselling of victims, it
should be mentioned that also in this case
the state does not grant this service, and it
is usually paid by the victim. Thus, in all the
criminal cases in which a psychologic-psy-
chiatric examination was requested, the vic-
tim was recommended to attend counselling
sessions with the psychologist, but from the
files analyzed it cannot be concluded wheth-
er these sessions took place or whether
the victim was provided with any kind of
treatment in this regard. From all the files
analyzed, in 23 cases psychiatric evaluation



was requested, in 9 causes the victims went
through psychologic evaluation, and in all
cases the victims were recommended to at-
tend 10 sessions with the psychiatrist and/
or 10 sessions with the psychologist, and fol-
low a treatment. At the same time, it should
be mentioned that the need for psychiatric
sessions was not justified in any way, taking
into account that none of the victims suf-
fered from a psychiatric disease.

From all these cases, only one victim filed
the request of a civil action for compensa-
tion of financial prejudice in amount of 2000
lei, payment for 10 sessions at the psycholo-
gist. The other victims asked for the com-
pensation of the moral prejudice. We believe
that this is due to the fact that they signed
a contract of legal aid with an attorney who
assisted the victim during the case exami-
nation. In 2 cases the victims were provided
social assistance by psychologists from the
civil society organizations, specifically the
International Center for Women Rights Pro-
tection and Promotion “La Strada” and the
Center for assistance and protection of vic-
tims and potential victims of human traffick-
ing. Still, this does not exclude the fact that
the victims also address various rehabilita-
tion centers to seek psychologic counselling.
Unfortunately, it should be mentioned that
the state does not provide any kind of psy-
chologic assistance to victims, limiting its in-
volvement to the diagnosis phase.

Protection of personal data is granted by
art. 8 of the European Convention on the
Protection of Human Rights and Fundamen-
tal Freedoms (also known under the name
of European Convention on Human Rights)
and by the Law no. 133 of July 8, 2011 on
personal data protection. According to art.
3 of the Law no. 133, personal data is any
information relating to an identified or iden-
tifiable individual (personal data subject).
Processing of personal data implies any
operation or set of operations which is per-
formed upon personal data, by automatic

and non-automatic means, such as collec-
tion, registration, organization, storage,
maintenance, restoring, adaptation or alter-
ation, retrieval, consultation, use, disclosure
by transmission, dissemination or otherwise
making available, alignment or combination,
blocking, erasure or destruction.

Within the Study we wanted to analyze
whether the criminal investigation body
made illegal use of the personal data of the
victims. Also, we aimed at analyzing the pro-
tection of personal data in corroboration
with the secrecy of the criminal investiga-
tion, these two principles complementing
each other and excluding each other at the
same time.

In the criminal cases analyzed, no systemic
violation of data related to sexual life of the
victim was identified. Still, in some cases, the
police, by the nature of their actions, work
with the personal data of the victims. At the
same time, it should be mentioned that any
non-authorized communication of data re-
lated to the sexual life of the victim is a vio-
lation of personal data protection.

The most violations of personal data protec-
tion take place while interrogating witness-
es. During such an interrogation, a witnes-
s answered to the question of the criminal
investigation officer stating the following:
.-..| found out that XX was raped from the
police...” or I do not know whether she had
friendly relations with the person who ra-
ped her ornot...".

This is not only a violation of the personal
data protection, but also of the procedure
of witnesses’ interrogation, since they must
provide an objective statement about what
they actually know. But from the answers
given it can be concluded that the criminal
investigation officer informs the witness
from the very beginning about the deed that
took place, this way violating the principle of
personal data protection.
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Other violations of this principle happen
from the moment of committing the crime.
Police officers are in charge for these vio-
lations, since they come to the crime scene
and interrogate the neighbors, in order to
identify witnesses. Thus, by interrogating
the neighbors, all the locality finds out from
the police officers about the sexual crime
and its victim, which obviously is a violation
of the principle of personal data protection.

We believe that the protection of personal
data is violated also in the situation when
the offender is wanted, and the orientation
made in this regard contains the following
information: ,,Is wanted as on XXXX, XZ ra-
ped XC, therefore being a suspect/accused
of committing the crime provided by art. 171
par. (1) of the Criminal Code...” Such orien-
tations are distributed to all police stations,
which must take action for searching the
culprit. What is the logical reason, for which
those orientations indicate personal data of
the victim, if the offender is going to be held
liable for the crime committed, no matter
who the victim is?

In the rest of the criminal cases analyzed no
violations of personal data were identified,
the criminal investigation body, the prosecu-
tor, and the courts ensured a minimum level
of protection of these data.

Cumulation of evidence within a criminal
case is the exclusive duty of the criminal
investigation bodies, which have the obliga-
tion to analyze from all aspects, complete-
ly and objectively the circumstances of the
case, in order to call to account the person
responsible for committing the crime. Thus,
the criminal investigation body will gather
the following evidence: statements of the
suspect, culprit, injured party, civil party,
civil responsible party, witness; forensic exa-
mination report; corpora delicti; protocols
reflecting the criminal investigation and
judicial examination actions; documents
(including official); audio and video record-
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ings, photographs; technical-scientific and
forensic findings; procedural documents
reflecting the result of the special investiga-
tion measures and annexes, including tran-
scripts, photographs, recordings etc.

The most frequent evidence cumulated
while conducting criminal cases investigat-
ing the crimes related to sexual life are: sta-
tements of the injured party; statements
of the legal representative of the injured
party; statements of the suspect, accused,
culprit; forensic examination reports; crime
scene investigation protocols; confrontati-
on protocols; crime scene reconstruction
protocols; statements of witnesses; docu-
ments (social evaluations, characteristics).

Although the probation process is common
for all the criminal cases, the way to collect
evidence in the case of sexual crimes is very
specific. Therefore, as mentioned above,
in the majority of cases the criminal case
starts on the basis of the complaint filed by
the victim or her legal representative. In the
cases of minors, the complaint is filed by
their legal representatives, same as if the
victim is 16 years old. After filing the com-
plaint, the victim will be interrogated as vic-
tim/injured party.

Nevertheless, as mentioned earlier, before
being interrogated as victim/injured party,
the victim also gives some explanations or
specifications that refer to the crime com-
mitted. Although this action has no proce-
dural status, it forces the victim to revictim-
ization, since she has to narrate twice that
day about what happened to her, and go
through the same psychological stress again.

As a rule, the interrogation of the victim is
the first procedural action from the begin-
ning of the criminal case or the criminal
investigation. Still, from some files we con-
cluded that the victim was interrogated long
after the initiation of the criminal investiga-
tion, specifically, after the statements from
witnesses and the suspect were taken the
turn of the victim came. In a case, the victim



was interrogated after 2 years from the ini-
tiation of the criminal investigation. From the
case files, it is not clear what was the reason
of the late interrogation, since the victim did
not leave the territory of the Republic of Mol-
dova and had no sickness. Moreover, the in-
terrogation of the victim took place after the
interrogation of witnesses, the accused etc.

Late interrogation of the victim is a serious
violation of her rights, especially when she
is the source of information who can provide
indications to the criminal investigation body
about the offender, the place of crime, the
way the crime was committed, the time of
the crime and other circumstances for the
qualification of the criminal deed. This inevi-
tably results in superficial examination of
the criminal case, without a full and correct
elucidation of the events and leads to the
violation of the victims' rights to a fair trial.
Moreover, late interrogation of the victim
also affects the quality of the interrogation.
Since time passes, some circumstances may
be forgotten, and in case of those crimes,
they are important for the objective exami-
nation under all aspects of the case.

The interrogation of the victim/injured party
is performed by the criminal investigation of-
ficer, who asks the victim to state everything
she knows about the crime committed. In
this regard, it should be mentioned that in
all the files analyzed, no difference was de-
tected between the interrogation of minor
victims and adult victims, except for the
presence of the legal representative and
psychologist. As for the nature, conditions
of interrogation and the formulated ques-
tions the criminal investigation body did not
make any difference.

While analyzing the way the victim is inter-
rogated, it was identified that various proce-

dures and specific language is used that in-
fringes the dignity of the victim. The criminal
investigation officer does not appoint the
interrogation of the victim on a separate day
from the interrogation of the offender, and
does not take any action to make sure the
victim does not meet the culprit.

In 56 criminal cases analyzed the victims
were interrogated on the same day as the
offenders, and looking at the time of these
hearings indicated in the protocols, one can
think that while the victim is interrogated,
the offender is waiting at the door to be in-
terrogated immediately after her. This fact
not only intimidates the victim, but also ex-
poses her to psychical suffering and strong-
er emotional stress, which affects the quality
of interrogations, and due to shame or fear
the victim may hide specific circumstances
that are important for the criminal investi-
gation. Or, if all the initial circumstances in
which the criminal deed was committed are
not revealed, later, the criminal investigation
officer can have doubts about the victim’s
statements, in case she later mentions ad-
ditional facts.

The interrogation of the victim starts with
a detailed narration of the events that took
place, then the criminal investigation officer
asks questions to specify and collect some
additional information which he considers
necessary. In this regard, the biggest prob-
lem is the language used by the criminal
investigation officer and the questions ad-
dressed, which mostly intimidate the victim
and have no relevance for the qualification
of the deed. The most frequent questions
addressed by the criminal investigation of-
ficer to the victims of sexual crimes are in-
cluded in the table below.
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,Did you previously have sexual relations?” Question that is imme-
diately followed by another one of the same nature: ,If yes, with

whom?”

Or: ,Before the rape have you ever had sexual relations?”; ,Did you
previously have sexual intercourses? If yes, how many times and
when was the Iast time you had one?”; ,How often or how seldom
did you have sexual relations?”; ,Did the sexual intercourse happen
with your consent or not?”; ,While the accused was raping you, did
you show physical resistance or did you shout for help?”; ,Who took
your clothes off?"; ,How old were you when you started your sexual
life?”; ,Are you upset with the offender for what he did to you?” etc.

All these questions are not related to the cir-
cumstances of the case and have no impor-
tance for the qualification of the deed, but
refer to the personal life of the victim. At the
same time, we believe that these questions
only show the lack of trust of the criminal in-
vestigation officers in the victims' statements,
which discourages the victim from the very
beginning, and she perceives it as blaming,
biased attitude and violation of impartiality.

Also in this context, the criminal investiga-
tion officer asks one more question that has
no relevance to the sexual crime committed:
»Have you previously had sexual relations
with the offender?”

These questions only intimidate the victim
and make it difficult for her to answer. More-
over, the victim makes statements under
criminal liability, being forced to provide de-
tails of her personal life.

In a case when the victim knew the offen-
der before and the crime was committed
after a party, the criminal investigation of-
ficer also asked inappropriate questions:
»Did you consume alcohol? If yes, in which
quantities? Were you drunk at the moment
of rape?”

The availability of alcohol in blood can be
proved by collecting some biological sam-
ples of blood for a blood test, which doesn't
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happen during the criminal cases, although
this is objective evidence. And asking such
a question can show the negative attitude
of the criminal investigation officer towards
the victim's statements, which intimidates
the victim and proves his lack of trust in her
statements.

Another question that shows the distrust of
the criminal investigation officer towards the
victim's statements and obviously challenges
her psycho-emotional state is the following:
»Do you think you are guilty for what happe-
ned?”

It is hard to understand the need for such
a question, when the interrogated person
is the victim and not the offender. Certainly,
we don't see the use of this question, and
it is obvious that it is not clearing out any
circumstance within the criminal investiga-
tion, itis not relevant in the context in which
the victim states that she was submitted to
a coerced sexual intercourse, and does not
influence the qualification of the deed. This
question is nothing but a way to psychologi-
cally intimidate the victim.

It should be mentioned that the questions
that are asked to confirm the lack of trust
of the criminal investigation officer to-
wards the statements of the victim, and
are not related to the de circumstances of
the case are also addressed to the offender.



»Was the victim virgin when you had the se-
xual intercourse with her?”

Also, the criminal investigation body addres-
ses denigrating and irrelevant for the criminal
cause questions to the persons with mental
retardation. Thus, in one of the criminal cases
where the victim was a person with severe
mental retardation, the criminal investigation
officer asked her during the interrogation:
»~What X did to you was wrong? Did you like
what X did to you?”

These questions are probably addressed also
because the criminal investigation officers
are not trained in the field and do not know
how to behave with a person with severe
mental retardation. Still, if the statement of
the victim with mental retardation is not im-
portant for the qualification of the deed, as
she is not responsible for and is not aware of
the actions that take place, we believe that
such questions should be avoided in order to
respect the dignity of the person.

At the same time, it should be mentioned
that, considering the specifics of the cases
analyzed, some clarification questions in-
timidate the victim, but they are necessary
for the qualification of the deed and for the
collection of evidence. For this reason, the
criminal investigation officer should explain
to the victim why he is asking a specific ques-
tion and how important it is that she gives a
correct and honest answer, that the goal of
the question is collection of evidence.

»Did the culprit ejaculate?”; ,Where did the
culprit ejaculate?”; ,Where did he introduce
his penis?” etc.

Additionally, it should be pointed out that
in case of the crimes related to sexual inter-
course with a person aged under 16, the only
question is whether the sexual intercourse
was consented. For the rest, the criminal in-
vestigation officer has no questions, even
though initially the victim claimed that she was
raped, and afterwards stated that the sexual
intercourse happened with her consent.

A very common practice (in 50% of the cases
analyzed) is the additional interrogation of the
victim by the criminal investigation officer. In
20% of these cases, the victims were addition-
ally interrogated for 2-3 times. Although the
Criminal Procedure Code does not forbid ad-
ditional interrogation in situations when the
criminal investigation officer needs to confirm
specific circumstances, still, within the sexual
crimes field additional interrogations provoke
the revictimization of victims, when they are
forced to go through the details of crimes
again. Moreover, the criminal investigation of-
ficer does not give any plausible explanation
to motivate the need of additional interroga-
tion and the premises that led to it.

From the files analyzed it results that usually
the additional hearings are requested when
the local community is against the victim and
shows lack of trust in her statements.
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example 1

The victim stated that after the church services the priest was inviting
her to his house to have sexual intercourses with him. This situation
lasted for half a year.

After the complaint was filed, the witnesses, the villagers claimed that
this was not true, that the victim invented all that due to a conflict be-
tween her and another singer in the choir. The victim's aunt also stated
that it was not true, but just some inventions of the victim.

According to the forensic evaluation, the hymen of the victim was da-
maged. A classmate of the victim stated that the priest gave the victim a
phone and was calling her during the classes.

The victim was submitted to a social evaluation, to a psychological eva-
luation by the community psychologist, to a psychiatric examination and
was interrogated as victim. Also, the victim was additionally interroga-
ted for 4 times on this case and the hearings were held after the interro-
gation of the offender.

During the interrogations, the victim was repeatedly asked if she is sure that the
sexual intercourse took place? Who wrote the complaint? Whether she signed it
or not? Whether she was influenced by someone to file the complaint? ,,Did you
make your statements today by yourself or someone influenced you?”

During an investigation procedure, the victim said that the offender
was psychologically pressing her to withdraw her complaint, thre-
atening her that if she doesn't change her statements, she will be
hospitalized in a psychiatric clinic. The reaction of the criminal inves-
tigation authority was unique: they made the offender to sign a re-
ceipt in which he commits not to make any physical or psychological
pressure on the victim.

Such situations discourage the victim and
she avoids addressing the criminal investi-
gation authorities, as from the very begin-
ning nobody trusts her statements. Taking
into account their attitude and that the vic-
tim is forced to prove she is telling the truth,
she feels inferior in the relationship with
the criminal investigation body. Moreover,
this proves that both the local community
and the criminal investigation body do not
understand the social threat of the deed,

52

qualifying the victim's consent as normal,
although the victim is minor.

Also, it was identified that the additional
hearings are not effective, since in the ma-
jority of cases the victim stated that the
sexual intercourse was coerced, and the
offender claims that the sexual intercourse
happened with the victim’'s consent. The vic-
tim should only confirm or infirm the state-
ments of the offender, which proves once



again that the criminal investigation officer
has doubts about the victim’s testimony, and
insists to confirm one more time the veridi-
cal aspect of her statements.

Another procedural action practiced by the
criminal investigation officers while instru-
menting the sexual crimes is the confronta-
tion between the victim/injured party and
the offender/witness, performed in cases
when the statement of the offender/witness
is different from the victim's. In 144 all the
criminal files analyzed, the procedural action
of confrontation was identified, although it
is not a recommended procedure in cases
of sexual crimes. Such confrontation implies
that the victim and the offender meet face
to face to confirm or infirm their previous
statements. Moreover, depending on how
many offenders are recognized as suspects/
accused in a criminal case, the confrontation
is requested between the victim and each of
the offenders. The number of confrontations
in a criminal case also depends on the num-
ber of witnesses. Only in one criminal case,
the victim was submitted to 12 confronta-
tions, two with the suspects, and 10 with
witnesses, who actually were friends with
the suspects.

It should be mentioned that the confronta-
tion is actually requested in all the criminal
cases when the parties make contradictory
statements, without taking into conside-
ration the fact that the victim is a child, the
way the crime was committed, its gravi-
ty and other circumstances. Although the
Criminal Procedure Code provides that the
criminal investigation body should ask cla-
rification questions related to contradictory
statements, de facto, during the confron-
tation, the victim is asked to tell what hap-
pened to her. The victim, in the presence of
the offender, repeatedly narrates about the
circumstances of the case, the same way she

stated during the interrogation. After her tes-
timony, the criminal investigation officer asks
the accused if he agrees with the victim's
statements. If he disagrees, he is asked to say
what are the things he disagrees with. Thus,
the victim is forced to retell the circumstanc-
es of the case, and the offender may only
accept or reject her statements. In such sit-
uation, the principle of equality is violated. It
should not be allowed that the victim makes
statements on the circumstances of the
case in front of the aggressor, which directly
threatens her psycho-emotional condition.

The criminal investigation officer does not
take into consideration the feeling of fear of
the victim towards the aggressor, even when
she expressly states that she is afraid of him.
There are situations when the interrogation
of the victim, the interrogation of the of-
fender and the confrontation between them
is performed in one day, being consecutive
only in terms of time. It should be mentioned
that only in two of the criminal cases analyz-
ed the criminal investigation officer and the
prosecutor refused to conduct the procedur-
al action of confrontation. Their decision was
based on the fact that this procedure will put
the victim in a bad psychological situation
and is a violation of the victim's rights. We
believe that it is necessary to apply this prac-
tice in all the cases related to sexual crimes.

In some cases analyzed, the victims filed
complaints about the fact that the offenders
are or were threatening them with physical
assault, if they don't withdraw their com-
plaints. From the files analyzed the criminal
investigation body / prosecutor was not in-
formed about those complaints, not under
the aspect of initiating a criminal case on the
fact of threat, nor under the aspect of under-
taking measures for the protection of victims.
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example 2

,The victim, coming from a socially vulnerable family, called the offender
with a swear word (,sag’) in the presence of a witness. The offender felt
humiliated and decided to punish the victim, raping her in public, in the
presence of a witness. After he raped her, he took a champagne bottle
cork out of his pocket and introduced it into her vagina. After all his acti-
ons, he asked her if she still believes that he is a ,sag™

The victim informed the criminal investigation authority about the deed.
After being interrogated, she filed a complaint in which she mentioned
that ,The offender’s wife is a criminal investigation officer and forces the
victim to withdraw her complaint”

Nevertheless, the criminal investigation body, without taking any action,
went directly to the confrontation of parties, since the offender was cla-
iming that the sexual intercourse was consented. Moreover, the criminal

case was terminated during the trial, due to reconciliation of parties.

Other evidence collected by the criminal in-
vestigation authorities when instrumenting
the sexual crimes are the crime scene inves-
tigation protocols.

The analysis of the criminal cases shows
that the crime scene investigation is per-
formed by the criminal investigation autho-
rity on the day the complaint was filed only if
the victim called the operative police forces.
In the other of situations, the analysis of the
crime scene can be made even several days
after the crime was committed. Only in 20%
of the criminal cases analyzed, crime scene
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investigation was undertaken when the vic-
tim filed a complaint or informed the crimi-
nal investigation body, but didn't show signs
of violence. In all the other cases, in the same
circumstances, the crime scene investigation
did not take place.

The document which should reflect in de-
tail the place of the crime and the way the
crime was committed is the crime scene
investigation protocol. From the cases ana-
lyzed it results that writing criminal investi-
gation protocols is formal, with no detailed
description of findings.



example 3

In this case, the victim was a person with blindness since childhood, who
was raped by the kindergarten security guard, in a building annexed to
the kindergarten. Nevertheless, in the protocol of the crime scene inves-
tigation instead of the building where the rape took place, the building
of the kindergarten was indicated, with specifications about the number
of rooms, bedrooms and play rooms, the gym, the kitchen, the laundry
room, the office of the principle and the place of the kindergarten in the
village, while the annexed building, where the rape took place, was not

even mentioned in the protocol.

In 90% of the files analyzed the protocols
from the crime scene investigation were fol-
lowed by annexes with a photograph, indi-
cating the crime scene, and nothing more. Or,
it should be specified that, the Criminal Pro-
cedure Code provides that during the crime
scene investigation the criminal investigation
body is supposed to collect evidence, objects,
that would be recognized as corpora delicti.
Still, this provision is not respected by the
criminal investigation authorities.

The judicial practice provides that if the cri-
minal investigation officer decides to col-
lect objects, these generally are the victim's
clothes and bedsheets. If the victim was hit
with a blunt object, that object will be col-
lected. Nevertheless, while conducting the
study, we did not identify any criminal case in
which biologic or material evidence would be
collected. Or, if a detailed examination of the
crime scene was made, with a proper collec-
tion of biologic evidence, the questions like
,Where did the offender ejaculate? Did you
swallow the sperm or not?” would disappear.

Another procedural action performed by the
criminal investigation authority is verification
of the victim’s statements at the crime scene,
which goal is not clear since itimplies that the
victim must go to the crime scene with the
criminal investigation officer and make state-
ments, indicating concrete places and actions

that happened that day/night. In such si-
tuation, the victim is still influenced by the
psychological and physical trauma resulted
from the crime committed against her, and
she has to narrate the facts repeatedly, in-
dicating the place and the way the crime
was committed, which means she has to go
through the same circumstances again, ag-
gravating her already existing trauma.

In two of the criminal cases analyzed, this pro-
cedural action was performed in the presence
of the offender, with no clear reason why his
presence was needed during that procedure
and what was his status. It is also not clear
who informed the offender about the date
and time of performing that procedure. Thus,
there are several questions with no answers,
but which bring up doubts about the credibili-
ty of that particular action and its goal.

In some regions, the criminal investigation
body records this procedure in video/audio
format, i.e. records in video/audio format the
statements of the victim referred to the cir-
cumstances of the cause, indicating concrete
places where and in which way the crime
took place. If the action is not registered in
video/audio format, a photographic chart
is made, with the pictures of the victim at
the crime scene indicating the positions and
ways in which the crime was committed. In
the case of a crime of coerced oral sexual in-
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tercourse between mother and son, the vic-
tim, being the mother of the offender, was
photographed in the position she had at the
moment of crime commission, which is obvi-
ously a serious intimidation and revictimiza-
tion of the victim. In another case, the victim
was photographed on the back seat of the
car, showing the way she was raped, posing
with her legs up. In the third case, verifica-
tion of statements at the crime scene was
made for a victim aged 83 and bedridden,
who was also photographed on her bed in
the position she was raped.

Such actions are performed also in cases
when the victim is a minor. Thus, in a cri-
minal case referred to perverted actions,
the victim aged 8, in presence of her moth-
er, was showing the criminal investigation
officer how the perverted actions took
place. In order to reconstruct the deed,
the victim was lifted on an iron barrel, to
demonstrate which were the actions of her
step father in the moment of crime.

It is a good sign that not in all regions the
criminal investigation body performs this
action, but its practice even in 2-3 regions
already implies a vicious habit, which re-
peatedly places the victim in a vulnerable
situation towards the crime committed and
humiliates her status of a woman.

Important evidence in the identification of
a sexual intercourse or perverted actions
of sexual nature are the forensic, biological
and chemical evaluations. Of all 240 criminal
cases analyzed, the examinations were man-
datory required in the cases of rape and vio-
lent actions of sexual nature. In the cases of
perverted actions, the expertise was required
only if the victim was a minor aged under 14.

As for the crimes related to sexual intercourse
with a person aged under 14, the criminal in-
vestigation body requested the forensic ex-
pertise report only when the victim filed the
complaint about rape. If the forensic report
does not indicate corporal injuries, the crimi-
nal investigation body orders the initiation of
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criminal investigation on the fact of commit-
ting the crime of a sexual intercourse with a
person aged under 16. Thus, in 35 criminal
cases analyzed it was identified that the vic-
tim filed the complaint on the fact of rape,
but after the analysis of the forensic reports’
findings, the criminal investigation was initi-
ated on the fact of sexual intercourse with a
person aged under 16.

It should be mentioned that the forensic
expertise is preceded by a forensic report,
prepared after the first examination of the
victim. After the development of the foren-
sic report, if it identifies the availability of
corporal injuries, the criminal investigation
body requests the examination. Taking into
account that the period for criminal inves-
tigation on such cases is short, the period
given for tests is also short. Thus, the evalu-
ation is requested within maximum 2 weeks
from the moment when the forensic report
is received. And the forensic report is devel-
oped in a period of 7 - 10 days.

After analyzing the results of forensic evalua-
tion, it was established that, although the way
the crime was committed, the circumstances
and the victims' injuries are all different, still,
the way the examination is made and the re-
search methods are identical. In this regard,
it should be mentioned that the forensic ex-
pertise’s results are not individualized consi-
dering the specifics of each criminal case, but
have practically the same content, except for
the conclusions, which are different.

In this regard, art. 145, par. (1) of the Criminal
Procedure Code provides that if the evalua-
tion is requested, the criminal investigation
body or the court should summon the parties
and the expertassigned with the forensic exa-
mination to inform them about the object
of the evaluation, and the questions which
the expert must answer, in order to explain
them the right to make comments on these
questions and ask for their modification or
completion. At the same time, the parties are
explained about the right to ask the appoint-
ment of an expert recommended by each



party, who would participate in the evalua-
tion. A protocol is also made in this regard.

Although the law expressly provides these
moments, only in 1% of the criminal cases
analyzed the victim was informed about the
request for the forensic evaluation, and in
none of the cases victims asked questions
to the experts, which actually makes us con-
clude that the information of the injured par-
ty about her rights and obligations is formal,
only to attach the protocol to the case files.

As the content of the criminal cases ana-
lyzed shows, in such criminal files forensic
evaluation is requested to identify corporal
injuries and the condition of the hymen, and
the biological examination - to identify the
blood type and whether there were traces
of narcotic substance or other chemical ele-
ments in the blood etc. It should be men-
tioned that during some criminal cases 5-6
forensic reports were developed and none
of the results was communicated to the vic-
tim. She found out about these reports only
when the criminal investigation was termi-
nated and when she was informed about
the case files or in court. Or, the Criminal
Procedure Code provides that both the re-
quest for forensic evaluation and its results
should be communicated to the victims of
crimes. The criminal investigation authority
does not fulfill this obligation. In 90% of the
cases analyzed the criminal investigation
body did not inform the victims about the
request and the results of the forensic, bio-
logical and chemical examinations.

Forensic evaluations are all made following
the same model and structure, but the lan-
guage used sometimes differs, being intimi-
dating for the victim. Here is an example: ,Her
hymen is ripped long time ago”. In most of the
cases the forensic doctor confirms that the
hymen is damaged, and indicates the appro-
ximate period of time from the damage. Thus,
itwould be appropriate if the forensic doctors,
when writing conclusions, avoided specific ex-
pressions that might intimidate the victim and
make her feel a psychological discomfort.

In order to perform the examination, the
criminal investigation body should collect the
biological evidence in the shortest time, to
avoid the loss of relevant information. Thus,
in a criminal case the victim stated that she
was forced to consume some alcoholic drinks,
mixed with a chemical substance that made
her sleep, so she was not aware of what was
happening. But when she woke up in the
morning, she felt general corporal pain. In
this case a biological expertize was reques-
ted, to answer the following question: ,Are
there any sleeping drugs in the injured party’s
blood?” The conclusions of the biological test
report indicated the following: ,The analysis
of the blood sample, collected from XX, to
identify the availability of the sleeping drugs
cannot be performed, due to the following:
a) the blood sample was collected from the
injured party after 48 hours from the crime
commission; b) according to the identifica-
tion protocol, the liquid blood was partially
lost during inaccurate transportation and
the quantity left was used for the biological
analysis”. From this statement, it can be con-
cluded that the criminal investigation body,
as well as the forensic doctors should collect
the samples or ensure their collection in the
shortest time possible, otherwise the biologi-
cal traces are lost.

A separate place in those files has the request
for psychological-psychiatric evaluation. With-
in the analysis of the criminal files we conclu-
ded that although the psychological-psychi-
atric evaluations are requested to certify the
psychological condition of the victims of sex-
ual crimes, still, the questions to the evalua-
tion committee, consisting of psychiatrists, do
not have the goal to identify the psychologi-
cal condition of the victim, but to exclude her
guiltiness, confirm that she does not have any
psychiatric disease and to see whether she is
not lying. By requesting such a procedure, the
vulnerable position of victims of sexual crimes
and the attitude of the criminal investigation
body towards them is confirmed. Moreover,
the criminal investigation authority does not
explain in any way the need to request the
psychiatric-psychological evaluation.
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From the criminal files analyzed it was
concluded that the psychiatric exami-
nation is requested when the criminal
investigation officer has doubts about
the statements of the victim, specifical-
ly when the victim is a minor, there are
no signs of violence, as well as in case of
crimes that refer to sexual harassment,
perverted actions and marital rapes. It
was also established that contrary to the
provisions of the Criminal Procedure Code
the victim is not informed about the re-
quest for examination and the questions
prepared. She is only informed about the
request for the psychological-psychiatric
examination. These examinations are usu-
ally requested in out-patient or stationary
conditions. From the files analyzed, it can
be concluded that all the psychiatric-psy-
chological examinations were made in
out-patient conditions, which means that
the victim was not hospitalized, but was
going to the commission to be evaluated.

Among the questions addressed to experts
during the psychiatric-psychologic expertise
we can mention the following: ,Does the vic-
tim suffer from a psychical disease? If yes,
what is the diagnosis? Does the victim show
deviations from the normal psychic condition
for that age? Does the victim show signs of
mental retardation? If yes, which are these?
Does the victim have the capacity to perceive
the things around? Is the minor victim capa-
ble to make statements?”

But here is a conclusive example of a rape
crime. The victim was invited by her colleague
to his room in the students’ dorm, to tell her
the schedule of their classes. After being forc-
edly held in his room for several hours, and
coerced to several sexual intercourses, the
victim jumped over the window from the 4th
floor, in order to escape from the rapist. The
criminal investigation officer requested the
accomplishment of the ambulatory psychi-
atric examination, for which he proposed the
following questions:

1. What is the psychical condition of the victim after the events

that took place?

2. Taking into consideration the psychologic-psychiatric condition
of the injured party at the moment, is it possible to define the
psychologic-psychiatric dysfunctions and their relation to the

rape?

3. |dentify the specific features of the type and gravity of particular
non-pathologic behaviors of perturbational nature, and their im-
portance in the structure of the victim's behavior after the rape.

4. Assess the capacity of the victim to adequate self-defense, by
showing physical and psychical resistance in case of rape, estab-
lishing the character and the significance of the rapist’'s actions.

5 Establish the type and the peculiarities of the affective and voli-
tional reactions during the event that is important for the judicial
qualification of the deed, of the anomalies aspect and of the na-
ture of features of the injured party.
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Define the capacity to adequately understand the situation and
her own actions, in the objective circumstances of the rape, vo-
luntary management of actions and awareness of the consequ-
ences of own behavior in case if the injured party would have

Attest whether the injured party had the psychiatric-psycholo-
gical capacity to adequately perceive the actions that took place
in relation with the rape, specifically the events before, during

Was the injured party to understand the content of her state-

Identify whether at the moment of rape, the injured party was

6.
been psychically constrained.
%
and after the rape.
8.
ments during the interrogations?
9.
psychically influenced.
10.

Taking into consideration the level of sincerity of the injured par-
ty, can her statements during the interrogation within the crimi-
nal investigation be considered veridic?

From the list of these questions it is not clear
what did the criminal investigation officer
want to identify with this psychiatric exper-
tise, since the questions are difficult and have
no sense. Moreover, some questions are ad-
dressed in order to confirm the statements
of the injured party, as for example: , Identify
whether at the moment of rape the injured
party was psychically influenced; Taking into
consideration the level of sincerity of the in-
jured party, can we consider veridical her
statements made during the interrogation
within the criminal investigation?”. In some
cases, along with the mentioned questions,
the criminal investigation officer addressed
additional questions to find out whether the
victim fantasizes or has inspiration abilities.

The lack of trust of the criminal investigation
authorities in the victims' statements was
also identifies in cases of elderly victims, who
were also submitted to psychiatric-psycho-
logical examination. In 27 cases analyzed with
elderly victims the psychiatric-psychological
evaluation was requested, and the following

questions were asked to the experts: , Taking
into account individual and age peculiarities,
as well as the specific conditions of the cri-
me, was the injured party able to perceive
correctly the important circumstances of
the case? Taking into account the individu-
al psychological peculiarities of the injured
party and the age, could she show resistan-
ce? Is the injured party likely to exaggerate,
distort the facts or fantasize the reality?”

From all the criminal cases analyzed none
was identified in which the criminal in-
vestigation officer asked questions about
the psychological-psychiatric  condition
of the victim after the crime and wheth-
er she must be hospitalized or needs a
treatment. The questions asked are more
targeted to exclude the victim’s guilt that
she filed a complaint and made state-
ments on the crime, which is an obvious
clack of trust of the criminal investiga-
tion officer in the victim's statements.
In 13 of all the criminal cases analyzed rela-
ted to the marital rape, it was identified that

59



the criminal investigation officer requested
the psychiatric-psychological examination
only for concluding that the victim is not lying,
asking the experts the following question: ,Is
the victim predisposed to exaggerate the
facts or maybe she was influenced by some-
one, due to her depression and fear of her
concubine?” Usually, the psychiatric-psycho-
logical evaluations are performed in approxi-
mately one week after the request and none
of these evaluations identified that the victim
could lie while making statements or that she
wasn't a victim of sexual crimes.

It should be mentioned that, the state covers
the expenses for the psychiatric examina-
tions from the budget of the prosecution and
the police inspectorate, the payments being
made in the account of the psychiatric insti-
tution. Still, during the analysis, we identified
cases when the victim had to pay by herself
for the psychiatric-psychological evaluation.
Thus, in some civil actions initiated, compen-
sations of expenses for the psychiatric-psy-
chological evaluation is requested in amount
of 1187 lei, which is an obvious violation of
the victim's right to a fair trial.

Along with the mentioned examinations, in
some files we identified that the DNA test
was also requested. The victim was a blind
person, with mental retardation, who was
raped, got pregnant and gave birth to a
child. The victim and her mother requested
the DNA test in order to prove that the per-
son indicated by them was the rapist. The
criminal prosecution authority gave them
the following answer: ,Also, the General
Police Inspectorate informs you that it does
not have the possibility to pay the amount
of 9.600 lei for the DNA test in private in-
stitutions”. Indeed, these expenses can be
transferred to the criminal investigation
autharity, in case they don't have a definite
budget already. Still, the state authorities
in charge should anticipate such situations
and plan the budget accordingly, in order to
avoid such financial problems and ensure
the victim's right to a fair trial.
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Crimes, the victims of which are usually per-
sons aged between 14 - 18 years old:

- rape committed knowingly against a
minor (art. 171, par. (2), let. b), CC);

- violent actions of sexual nature against
a minor (art. 172, par. (2), let. b), CC);

- sexual harassment (art. 173, CC);

- sexual intercourse with a person aged
under 16 (art. 174, CC):

- perverted actions (art. 175, CC).

48 cases of all the files analyzed were initiat-
ed following the elements of the crime pro-
vided by art. 174 of the Criminal Code (sex-
ual intercourse with a person aged under
16), this being the most common component
of crimes involving minors. Then follow the
crimes of rape against a minor, violent ac-
tions of sexual nature, perverted actions and
sexual harassment (only one criminal case).

It should be mentioned that the number of
sexual crimes in which the victims are mi-
nors is critically high in the Republic of Mol-
dova, representing 60% (122 files) of all the
cases analyzed. For this reason, we decided
to analyze separately the crimes committed
against this category of victims. At the same
time, in 90% of the files analyzed, the minors
ended up to be victims of sexual crimes due
to inactivity of the prevention factors: fa-
mily, school, social workers. Moreover, in the
majority of cases they come from socially
vulnerable families, in which parents do not
take care of children but set up other priori-
ties (mostly alcohol), from families with only
one parent or families in which parents work



example 1

abroad. Nevertheless, we are fully convinced
that if the prevention factors got more in-
volved into the life of minors, these crimes
wouldn't have happened and the minors
would have been more informed, more care-
ful, with another attitude towards the things
around them.

Unfortunately, it was identified that the
crimes related to perverted actions, sexual
harassment of minors, rape and violent ac-
tions of sexual nature exist even in families.
It usually happens between daughters and
stepfathers or even biological fathers, al-

though not that often. The saddest thing is
that in many cases mothers were aware of
the sexual abuse committed by their hus-
bands, but they preferred not to inform the
criminal investigation authorities and took
no action in this regard. Being asked by the
criminal investigation officer why they didn't
call the police, they answered that they were
scared, didn't want the community to find
out, and gave other reasons that are irrel-
evant, but demonstrate the vulnerable en-
vironment in which the minor lives, and the
reasons why she became a victim.

When the minor reached the age of puberty, her stepfather started to compli-
ment her physical aspect. One day, when her mother was not home, her step-
father started to touch her genital organs, kiss her and had a sexual intercourse
with her. Afterwards, the sexual relations continued when the victim's mother

was absent from home.

One day, at her return, the victim's mother found both of them in bed and she
understood what was happening. After that incident, the mother explained to
the victim that the offender was the only one who financially supported the
family and both of them should do everything to make him feel good, convin-
cing the victim to accept sexual relations in 3.

This situation lasted for 2 years, until the victim became an adult, and from what
she stated, she didn't want to tolerate that situation anymore. But she didn't
know how to stop that ,relationship in 3", since she was living with her mother
and her stepfather, and had no other place to go. Thus, she decided to seek
help from her biological father, went to visit him and told him about the entire

situation.

The criminal investigation authority was informed. The complaint was filed by
the wife of the victim's biological father. After filing the complaint, the victim
continued living with her mother and her stepfather.
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The criminal investigation was initiated against the stepfather, on the bases of
art. 174, par. (1) of the Criminal Code - sexual intercourse with a person aged un-
der 16. The mother was interrogated as witness and denied all the statements.
Immediately after the offender was declared a suspect, the victim was sent
away from home and went to live with her grandmother.

Later, the victim changed her statements and withdrew her complaint.

The conclusion is obvious: the entire file
does not reflect any respect for the vic-
tim’s rights, but the social environment,
the reason she became a victim and the
lack of action from her mother and the law
enforcement institutions.

Also, during the investigation of the sexual
intercourses between the minor-stepfather
or minor-biologic father, when qualifying the
deed, the fact that the victim is afraid of her
biologic or stepfather and that her consent is
viciated and not given by her good will is not
taken into consideration. Still, it should be
mentioned that in such cases good practices
also exist, when the criminal investigation
authority, despite the circumstances, does
not change the qualification of the deeds.

In another case, the mother stated that she
knew that her minor daughter lives in con-
cubinage with a person, but she has three
children and she has no time to deal with the
girl's education.

The analysis of the files related to the crimes
provided by art. 174 of the Criminal Code,
shows that in most cases parents are aware
of the sexual life of their children, but they
take no action in this regard, and the law
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enforcement institutions are informed only
when the victim goes to see the family doc-
tor with pregnancy. Usually, the minor vic-
tims involved in sexual relationships give up
school, do not attend classes during a long
period of time, and the teachers do not take
any action, although they are aware of the
reasons.

When the parents are abroad for work and
minors live by themselves, the social wor-
kers get involved only if they are requested
by the criminal investigation authority for
assessing the living conditions of these chil-
dren and their social portrait.

One of the biggest problems in cases when
the victim of sexual crime is a minor, is the
qualification of the deed as sexual inter-
course with a person aged under 16 instead
of rape. Nevertheless, there are districts,
where we could not find any case of a crime
related to sexual intercourse with a person
aged under 16. We believe that the wrong
qualification of the deed is a systemic prob-
lem, in which the fear of potential physical
violence coerces the person to have a sex-
ual intercourse, and the law enforcement
authorities perceive this as a voluntary con-
sent, making it a qualification element.
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The minor victim informed the criminal investigation body that she
was coerced by 4 persons to have sexual intercourses with each of
them. The victim also stated that the rape took place in a house, at the
domicile of one of the offenders.

During the interrogation, the criminal investigation officer asked her
why didn't she try to escape or show resistance. The victim answered
that they were 4 people and she was afraid they might have abused
her. Nevertheless, the criminal investigation was initiated on the fact of
committing the crime of sexual intercourse with a persona aged under
16. The outrageous thing is that only one of the offenders was hold ac-
countable, 2 of the offenders got the status of witnesses, and one was
excluded from the criminal investigation.

The victim was urgently transported to the hospital, with acute pain in
her stomach. She stated that she was raped by 2 people in a dormitory.
The forensic analysis report indicated bruises on her heck and breast.
Nevertheless, the criminal investigation was initiated based on art. 174,
par. (1) of the Criminal Code.

It should be mentioned that there is also  nal investigation body does not requalify the
good practice in this sense, when the crimi-  deeds despite the circumstances.

A minor victim, filed a complaint to the criminal investigation authority
stating that she was raped and submitted to violent actions of sexual
nature by 2 persons, which resulted in corporal injuries. In the forensic
examination report, the forensic pathologist indicated that corporal
injuries were found on the victim’s body, but they were not caused in
the circumstances and in the conditions indicated by the victim in her
complaint, and they are not specific to rape.

Nevertheless, criminal investigation was initiated base on art. 171, par.
(2), let. b, ¢), and art. 172, par. (2), let. b and c) of the Criminal Code, and a
new forensic examination was requested.

In the end, the offenders were convicted to 8 and 9 years of imprisonment.
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Another problem in qualifying the crimes
refers to the consent of the victim that was
highly-inebriated. Often, the criminal inves-
tigation is initiated on the fact of committing
the crime of a sexual intercourse with a per-
son aged under 16, without checking the le-
vel of alcohol in the victim's blood. In this
context, it should be mentioned that, in gen-
eral, the problem of the crime qualification
refers to the competence of the criminal in-
vestigation authority, which later is verified
by the prosecutor and then by the court.
Still, if the victim states that ,they took ad-
vantage of my highly-inebriated situation
and raped me”, this is a circumstance that
needs to be proved by the criminal inves-
tigation officer with evidence, otherwise
there is an impression that the situation was
not examined from all its aspects.

The cases analyzed under the aspect of vio-
lations of the minor victims' rights are gen-
erally similar to the cases of adult victims. At
the same time, taking into account that the
victim is a minor and the Criminal Procedure
Code provides for additional protection le-
vels of their rights, the analysis of such
criminal cases revealed specific violations.
Thus, if the victim is a minor, specific man-
datory requirements are established for her
interrogation. She must be interrogated in
the presence of her legal representative and
a psychologist/pedagogue. Nevertheless,
the police first solicits explanations from
the minor victim in the absence of the le-
gal representative, which means she makes
statements with violation of the procedural
law, without her rights to be granted. Also,
it was identified that in some cases the ped-
agogue or the psychologist was not present
at the interrogation, which is an obligatory
requirement defined by the criminal inves-
tigation authority. This is again a serious
violation of the procedural rights. Although
this violation is not frequent, the existence
of 4-5 cases should already catch our atten-
tion and be removed.

In the cases of minor victims, the criminal
investigation officers also make additional
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interrogations of victims, if it is necessary for
the criminal case, without taking into con-
sideration that the additional interrogation
causes a strong psycho-emotional stress to
the victim. In these cases, the confrontation
is also requested, although it is not recom-
mended. The confrontation is requested
even in criminal cases when the offender is
the biologic father or mother's concubine,
even if the victim initially stated that she is
afraid of them. Thus, in such cases, the crim-
inal investigation officer forces the victim to
make statements during the confrontation,
pressured by the presence of the offender,
without considering having a definite ap-
proval of the victim and the conditions in
which this approval was given.

It should be mentioned that from all the ca-
ses analyzed, only in one the minor victim
was interrogated in special conditions, the
rest of the victims were interrogated in ge-
neral conditions.

Another problem identified in the criminal
cases related to sexual crimes against mi-
nors is the permission for the legal repre-
sentative to participate in the criminal trial,
and appointment of a person as legal repre-
sentative. The participation of the legal rep-
resentative of the minor in the criminal trial
is clearly provided by law and does not refer
to the consent of the minor in appointing a
legal representative or in filing a request in
this regard. Nevertheless, in most of the cas-
es the legal representatives of minors are
their mothers and fathers, and the criminal
investigation authority does not take into
consideration the relationships between
mother-daughter, father-daughter. Only in
one case, the criminal investigation officer
did not approve as legal representatives the
minor’s parents, stating that it was not in the
best interest of the child, as they have hostile
relationships. The social worker was appoin-
ted as legal representative, which is actually a
good practice and a proof that the criminal in-
vestigation officer examined in details all the
circumstances of the case, including from the
perspective of the best interest of the child.



But other cases were also identified, when
the criminal investigation officer accepted
as legal representative the father or the
mother of the victim, although the victim
stated that they have a hostile relationship.
Moreover, they were submitting her to
physical violence.

In the case of a minor who ran away from
home being afraid of her father (,/ ran away
from home, because my father is constantly
scolding me and beating me”), the criminal
investigation officer accepted as legal rep-
resentative the father of the victim, without
taking into consideration the high interest
of the minor. Moreover, he did not take any
action to identify domestic violence in this
family. In another case, as legal representa-
tive was accepted the mother of the minor,
who knew about the sexual abuse of her
concubine against the minor, but did not
inform the criminal investigation authority.

Therefore, how can a mother represent
the procedural rights of the minor victim,
if she could not protect the child’s interest
before the criminal investigation authority
got involved.

Another problem in criminal files that in-
clude minors is the termination of criminal
cases due to reconciliation of parties, espe-
cially if the reconciliation is made between
the offender and the legal representative of
the minor injured party, and the latter does
not participate in the reconciliation process.
It should be mentioned, that in 99% of the
files analyzed that refer to sexual crimes,
the reconciliation of parties took place, the
majority of cases being terminated in court.
As for the reconciliation of parties at the
criminal investigation stage, the prosecutors
mostly reject the requests for termination
due to reconciliation of parties.
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To resume the information presented in this
chapter, we can conclude that during the
investigation of criminal cases that refer to
sexual crimes the victim is not treated with
fairness, being subjected to discrimination
in relation to their granted rights. Moreover,
the criminal investigation body does not suf-
ficiently ensure the victims' rights, and often
violates their rights granted by law.

Thus, it was established that the victims of
sexual crimes are not involved in the inves-
tigation of cases, which actually transforms
them into passive participants, whose rights
and interests are neglected. They are not in-
formed about the initiation of the criminal
investigation and are not issued any confir-
mation paper about the acceptance of their
complaint. Also, contrary to the legal pro-
visions, the victims are not informed about
the questions that are suggested for the
evaluation, and neither about the evalua-
tion report. In this same context, it should be
mentioned that the victims are not informed
in any way about the course of the criminal
investigation, especially about the exclusion
of persons from the criminal investigation,
requalification of the deed or other decisions
of the criminal investigation authorities/
prosecutors, issued within a criminal case.
Last but not least, in a big number of criminal
cases analyzed, the victims were not properly
involved in the termination of criminal cases,
i.e. they were not informed that the criminal
investigation was terminated and that the file
was sent to court.

Although in the majority of cases the victims of
crimes are informed about their rights and ob-
ligations, most of the times they don't use the
opportunity to be informed. This happens due
to the lack of qualified legal aid for the victim,
they don't have an attorney who would con-
tribute to the efficient respect of their rights.
Moreover, the lack of qualified legal aid trans-
forms the victim from an active participant
into a passive participant, or simply a mean to
continue the criminal procedural action.
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The victims of sexual crimes are not granted
in any way the right to psychological coun-
selling, and medical care is provided to them
only in the limits of the mandatory health
insurance, in case the victim has such kind
of insurance. If the victim does not have the
medical insurance, she is only sent to medical
check-up, mainly for obtaining the forensic
report.

As for the probation means, it should be men-
tioned that in regard to the ways of evidence
collection and interrogation, no different tac-
tics were identified when it comes to minor
and adult victims. The criminal investigation
authority insures the rights of the minor vic-
tims only in the limits of imperative norms
provided by the Criminal Procedure Code. In
rest of the situations the minor victims were
not interrogated in special conditions or at
least favorable conditions for their psycho-
logical comfort. During the interrogations,
the fact that they are minors is not taken into
account and they are asked the same ques-
tions as the adult victims, especially in rela-
tion to their personal life, circumstances that
are not relevant for the criminal case. More-
over, when addressing the minor victims,
the criminal investigation authority does not
make any procedural difference between the
range of rights granted to minor victims aged
between 14-16 years old and 16-18 years old.

It was also identified that the criminal inves-
tigation officers abusively request verifica-
tion of the victims' statements at the crime
scenes. They create photographic charts, ex-
cessively request for unreasonable additional
hearings, confrontations between the victim
and the offender, not taking into conside-
ration the relationships between the victim
and the offender, as well as the fear of the
victims of their offenders. During the crimi-
nal investigation, there is no particular action
plan, the age of the victim and her condition
as well as the nature of the crime is not taken
into account. The criminal investigation limits
its activity only to strictly necessary actions
without an individual treatment of the victim
according to the circumstances of the case.



As for the examinations made within the
criminal cases analyzed, we concluded that
these are made under general conditions,
with no individual approach, using the same
research methods. Moreover, the criminal
investigation officers bring no argument to
prove the actual need of a psychiatric-psy-
chological examination of the victim, without
having a psychological assessment report.
Although the psychological-psychiatric eva-
luation reports must be done to identify the
psychological condition ofthevictimsandthe

effect of the crimes on them, which already
means prejudicial consequences, the crimi-
nal investigation officers request such eva-
luations only to exclude the guiltiness of
the victims.

In the end, we should mention that the state-
ments of the victims of sexual crimes are not
treated as important by the criminal investi-
gation authority, which is the reason why the
victims of sexual crimes do not address law
enforcement authorities.
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Recommendations
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analyze all the aspects of the sexual crimes creating a relevant legal
framework, appropriate for the protection of victims of this category
of crimes, such as provision of mandatory legal aid, provision of
psychological counselling and medical assistance, interrogation of
victims in friendly conditions, defining clear criteria for additional
interrogation of victims, avoiding the procedure of confrontation
with the sexual aggressor during the criminal investigation and trial.

include the medical services inherent to examination and treatment
of the victims of sexual crimes in the mandatory insurance policy.

inform victims on decisions issued on the criminal case, initiated of
the fact of crimes related to sexual life.

explain efficiently and clearly the rights to the victims of sexual
crimes.

organize information campaigns for victims on how to inform the
criminal investigation authority and their rights at the phase of
informing, initiating and developing the criminal prosecution.

bring to the attention of the victim the decisions of the criminal
investigation bodies related to interruption of the criminal case,
release of a person from criminal prosecution and termination of
the criminal cause.

carefully treat the testimonies made by the victims during the
criminal cases referring to sexual crimes.

organize an information campaign for victims on their rights at
various stages of the criminal investigation, the ways to express
their rights during the criminal case examination, explained in an
accessible language for victims.

explain the prosecutors’ decision on interruption of the criminal
case, release of a person from criminal prosecution and termination
of the criminal cause.

inform the victim on the way they can appeal against the actions of
the criminal investigation authority or prosecutor.

interrogate the victims of sexual crimes in friendly conditions, avoid
interrogating victims several times.



request for the psychological evaluation of the victim and use the
results of such evaluation as an evidence similar to the forensic
examination.

request for the psychiatric examination only in case there are
doubts related to the clear judgement of the victim of sexual crime.

individualize the forensic examination, so that it results from the
circumstances of each cause.

develop informational support related to the rights of victims of
sexual crimes.

avoid to request explanations and statements from victims related
to their sexual life beyond the criminal cases.

provide effective defense and respect of the procedural rights of
children victims of sexual crimes.

more active implication of foster care authorities, teachers and
psychologists in the examination of criminal cases related to sexual
crimes when the victim is a minor.

amend the legislation to avoid termination of the case as a result of
reconciliation of parties in cases of criminal crimes.

avoid accepting parents as legal representatives of the minor, in
case of a conflict between them or in case the legal representative
puts physical/psychological pressure on the minor victim.

take efficient action towards protection of the victims of sexual
crimes when necessary.

provide training to police officers, criminal investigation officers,
prosecutors, judges on ways of analyzing and examining cases
related to sexual crimes under the aspect of respect of victims'
rights.

implement information campaigns for victims of sexual crimes on
their procedural rights during the criminal investigation.
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Examination of sexual crimes in court



The national legislation does not provide for a
timeframe for judging cases related to sexual
crimes, therefore, the courts examine the files
following some general timeframes, i.e. in due
time. Based on the analysis of files within this
study, it can be concluded that in the Republic
of Moldova the courts do not violate the rea-
sonable terms, but on the contrary, such cri-
minal cases are examined in due time, the av-
erage period of case examination is 6 months.
Only in one case, both the criminal investiga-
tion, as well as the case judgement lasted in
total for 2 years, and during the hearings in
court the victim stated that: ,/t has been long
time since the moment of the crime, and |
don’t remember how the things happened
anymore’. Thus, violating the reasonable ex-
amination term of a case affects the quality of
the statements both of the injured party and
of the witnesses. Or, the court issues the deci-
sion based on the evidence analyzed in court.

Timeframe violations were not identified even
when the criminal case is registered and put
on hold before trial. The courts respect the
term of 3 days, as provided in the Criminal
Procedure Code. The term for the appoint-
ment of preliminary hearings is also respected.

It should be mentioned that the case examina-
tion term results from the 4 criteria as follows:
the court’s conduct, parties’ conduct, the
complexity of the case and the importance
of the case for the parties. But following the
provisions of the Criminal Procedure Code, the
timeframe for judging a case also results from
the judgement procedure:

- general procedure;

- based on evidence collected during crimi-
nal investigation;

- Dbased on the agreement of guilt recog-
nition.
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In this regard, it should be mentioned that
40% of the criminal cases analyzed are
examined in general procedure, in case if
the culprit does not plead guilty. This term
varies depending on the locality where the
case is examined. For example, in Chisinau
the criminal case is examined in average
during one year, while in other cities it takes
approximately 4-5 months. This probably
depends on the workload of the judge. The
judging of criminal cases based on evidence
collected during criminal investigation or
based on the agreement of guilt recognition
lasts 2-3 months.

As for the examination of appeal and re-ap-
peal cases, it should be mentioned that only
30% of the decisions issued are challenged
with appeal and 20% with re-appeal. The
term for case examination in appeal is in av-
erage 3 months, similar to the examination
of cases in re-appeal.

In accordance with the Criminal Procedure
Code, during the examination of the case
in court the victim has the same rights as
during the criminal investigation process.
The victim can participate in court hear-
ings starting with the preliminary hearing
and till the issue of the decision, having the
right to be informed about the case files,
ask questions, make objections or file re-
quests and challenges.

During the examination of the case, the court
does not ensure the expression of rights
and obligations of all participants in the tri-
al. From the analysis of the criminal files it
was identified that the rights of the accused
are more efficiently insured rather than
the rights of the victims. In this regard, we
conclude that the court never examines the
criminal case in the absence of the culprit,



but if the victim is absent from the hearings,
the court admits the possibility to examine
the case in her absence. Moreover, the court
never makes sure whether the victim needs
an attorney, while it is mandatory for the cul-
prit to be provided with an attorney.

As for the examination of cases in the ab-
sence of the injured party we must stress
out several gaps. During the preliminary
hearing, according to the protocols analy-
zed, the injured party is absent in the ma-
jority of trials. The reason of the injured
party’s absence and the possibility to post-
pone the hearing for a later examination
in presence of the victim is not even under
discussion.

In accordance with the Criminal Procedure
Code the participation of the victim in the
examination of the criminal case is manda-
tory, otherwise the contradictory feature
of the criminal case is not ensured. In 90%
of the total of criminal cases analyzed, the
victims of sexual crimes are not present at
the preliminary hearing or at the first court
hearing for the examination of the case.

The court has the obligation to summon
victims, and the prosecutor ensures the pre-
sence in court. The victim is not summoned
for the examination of the case, and the
prosecutor, when asked during the court
hearing about the absence of the victim,
usually reports the following: ,I contacted
the victim on the phone and she said she
will be present. | have no information about
the reason of her absence”. Or: ,The injured
party called me and said that she cannot
travel, since there is no transportation from
her locality”. If the victim repeatedly misses
the hearings, the prosecutor informs the
court about the following: ,I don’t know why
the injured party was not forced to come”.

It was impossible to check whether the vic-
tim was informed about the court hearing,
although, the fact that she was contacted
by phone will not necessarily ensure her
presentin court.

The court questions the possibility to exa-
mine the case in the absence of the victim
only during the general examination and if
needed, cancels the examination of the case
in the absence of victim and schedules an-
other hearing. At the same time, it should
be mentioned that if the victim made state-
ments and the hearing is cancelled for judici-
ary debates, and the victim does not attend
the next examination session, the court ap-
proves examination of cases in the absence
of the injured party, without questioning the
reason of absence and the possibility to exa-
mine the case without the victim.

Another fundamental right of the victim is
theright to have an attorney. This right en-
sures the effective expression of the proce-
dural rights and guarantees. From the total
number of criminal files analyzed, only 2 vic-
tims had an attorney at the judging phase,
who was contracted by the victim by sig-
ning an agreement for legal aid provision.
In none of the cases the victim was assisted
by an attorney who provides free state legal
aid, although the law provides for this right.
Moreover, in none of the cases the victim
was asked whether she wants to be assis-
ted by an attorney who provides free state
legal aid, or she prefers the hearing to be
rescheduled until she contracts an attorney.

The lack of qualified legal assistance for vic-
tims of sexual crimes leads to an inefficient
respect of the victims' rights. In the absence
of an attorney, the victims cannot have an ac-
tive position during the examination of cases,
and their participation is limited only to state-
ments required during the court hearings.

An important phase in the judicial analysis
is the explanation of rights and obligations
to the participants to the criminal trial. Al-
though in the protocol of the court hearing
it is indicated that the rights and obliga-
tions were explained to the victim, we be-
lieve that these explanations are not effec-
tive. The reason for this conclusion is that
the victim does not have an active position
during the criminal trial.
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The right of the victims of sexual crimes to
intimacy is expressed by not allowing the
disclosure of the personal data, and of the
circumstances of the criminal case, since
the sexual life of a person is an important
aspect of the private life. The law enforce-
ment bodies that investigate and examine
the cases related to sexual life have the ob-
ligation to take all the necessary measures
for excluding disclosure of personal data
about the victims of sexual crimes. The
judgement of cases included in the catego-
ry of sexual crimes usually takes place in
closed hearings, respecting the provisions
of art. 18 of the Criminal Procedure Code.

Nevertheless, it should be mentioned that
from the total number of criminal files ana-
lyzed, in all the cases the preliminary ses-
sions took place in public hearings, and du-
ring the preliminary session, the court was
deciding whether the trial will take place in
closed or public hearings.

In 20% of the total number of files ana-
lyzed, the cases were examined in public
hearings, and in 10% of the protocols of
the court hearings it was indicated that
»The case is being examined in public/clo-
sed hearings”, without specifying which is
the exact way the case will be examined.
Thus, we conclude that the victim’s right
to intimacy and inviolability of private life
is violated when the criminal case from the
category of sexual crimes is examined in
public hearings.

As for the involvement of victims in the pro-
cess of issuing decisions during the court
hearings, it should be mentioned that in
most cases the victim, being summoned as
provided by law, isabsent fromthe case exa-
mination, or submits a request and solicits
the examination of the case in her absence.
Whenthevictim participatesin the case exa-
mination, the court avoids asking for her
opinion even in issues related to moving to
another procedural phase or whether she
has questions to witnesses or the culprit.
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The Criminal Procedure Code, grants the
victim the right to make objections against
the actions of the court. Based on the pro-
tocols of the court hearings, in none of the
criminal cases analyzed the victim objected
when the court didn't ask for her opinion,
although the court is obliged to do it. In the
same context, we can mention that if the
injured party is a minor, she participates
when she has to make statements, in all the
other situations, her legal representative
participates in the examination of the case.

As for the participation of the victim in ju-
dicial debates or in the phase of remarks, in
all the cases she agrees with the require-
ments of the prosecutor, if she didn't file a
request for reconciliation.

It should be also mentioned that the law
does not provide for the psychological
assistance to the victim within the court,
except the cases when the victims are mi-
nors. We believe that all the victims of se-
xual crimes, no matter their age, should be
granted the right to be assisted by a psy-
chologist during the criminal trial.

As provided by the Criminal Procedure
Code, the evidence is examined in the pro-
cess of judicial examination. In the major-
ity of cases, first the court examines the
evidence of the prosecution. The way to
analyze evidence is suggested by the pros-
ecutar, who proposes to start analyzing ev-
idence with the interrogation of the injured
party. In none of the criminal cases analyz-
ed the injured party did not object against
the order of analyzing evidence.

Following the general procedure, after pre-
senting the accusation and reading the in-

Decision no. 17 of 7.11.2005 of the Plenum of the
Supreme Court of Justice of the Republic of Moldova on ju-

dicial practice in cases form the category of sexual crimes



dictment, the injured party is heard. In the
opinion of the authors, taking into account
the specifics of the sexual crimes, along with
the judgement of the case in a closed hear-
ing session, the court should take action to
ensure the inviolability of the private life of
theinjured party and the conditions required
for a favorable psychological atmosphere. In
this regard, it should be mentioned that only
in one criminal case, during the hearing of

the victim the prosecutor asked for the re-
moval of the culprit from the court room,
as his presence could influence the psy-
cho-emotional condition of the victim. In all
the other cases the victim made statements
in the presence of the culprit. Making state-
ments in the presence of the culprit, and re-
telling the traumatic experience emotionally
affects the victim, submitting her to revic-
timization or to secondary victimization.

In a case initiated on the fact of violent actions of sexual nature, the
culprit stated in court that the victim asked him to have an oral sexu-
al intercourse, during which the victim was , dying of pleasure”. These
statements were made in the presence of the victim.

During the interrogation of the victim, the culprit asked her: ,Why do
you say | forced you, if you were moaning of pleasure?” After this questi-

on the victim asked for a break.

P.S. On this case the court convicted the offender, deciding upon the ma-
ximum imprisonment punishment and totally accepted the civil action in

amount of 45 000 lei.

After making statements, the victim is asked
clarification questions and most of them are
from the prosecution. In some cases, the
prosecutors ask 32 questions, some of them
being irrelevant to the object of the cause,
do notinfluence the qualification of the deed

From the files analyzed it was concluded
that the court has a passive position when
formulating and addressing questions to
victims. Still, in case the prosecutor does
not formulate questions related to personal

and are only related to the personal life of the
victim. The prosecutor asks questions about
the previous sexual relations, whether she
was virgin or not, if she drank alcoholic drin-
ks, how much she drank and whether she has
any claims towards the culprit or not.

life, these questions are asked by the court.
Thus, based on the answers provided in the
statements of the injured party, the court
addressed the following questions:

How much did you drink that night?

Have you previously had sexual relations?

Whom did you have sexual relations with?

Do you have any claim towards the culprit?
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Also, in a criminal case on the fact of com-
mitting the crime of rape and violation of
domicile, the victim answered the court's
question in the following way: ,Finally the

In a criminal case:

rape took place’, which means that the
court’s question was: ,Finally the rape did
or did not take place?”

The prosecutor asked - 34 questions;

The court asked - 18 questions;

The culprit's attorney asked - 15 questions.

Total: 67 questions addressed to the victim during a hearing in court.

If the victim states that she has no claims
towards the culprit, she forgave him and
does not want him to be held accounta-
ble, the court does not ask any question
regarding the reason of reconciliation and
whether someone pressured the victim to
reconcile with the culprit. Moreover, of the
total number of 240 cases, in 12 criminal
cases the victim filed a request for action
to be taken against the culprit and his
family, because they were pressuring her
to withdraw her complaint and change her
statements. The criminal investigation of-
ficer and the prosecutor did not do any-
thing for examining the request and en-
sure the protection of the victim. Although
such arequest is attached to the case files,
when in court, the victim still insists on the
termination of the criminal investigation
due to reconciliation. The court accepts
the request for reconciliation without
identifying the reason of the reconciliation
or whether the request for reconciliation
has anything to do with the pressure from
the culprit or his relatives.

It should also be mentioned that in all the
criminal cases analyzed the court did not
reject any question from the culprit, attor-
ney or prosecutor, although some ques-
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tions were related to the personal life of
the victim and had no connection to the
examination of the case, which confirms
the passive position of the court.

During the trial victims are also additionally
interrogated, usually after the hearing of the
culprit, in order to clarify some moments.
Considering the questions addressed, the
victims are actually asked to confirm or in-
firm the statements of the culprit.

As strange as it might sound, but in many
cases, it was established that if the victim
changes her statements during the judging
of the case, the prosecutor insists to read
her statements made during the criminal
investigation, informing the victim that she
bears criminal responsibility for her state-
ments. After reading the statements of the
injured party and making remarks on cri-
minal responsibility for false statements,
the prosecutor asks the victim whether
she still confirms her statements made
in court. Contrary to the specifics of the
criminal cases related to sexual life, the
prosecutor or the court do not address
questions to victims for identifying the
circumstances that forced the victim to
change her statements. It is also not taken



into account whether the culpritis investi-
gated in freedom and could make pressure
on the victim to withdraw her complaint.
Or, very often the culprit is in close rela-
tions with the injured party (concubine,
stepfather, husband etc.) and in such sit-
uations, it is very easy to ,convince” the
injured party to change her statements.

After the victim's hearings, other evidence
of the prosecution is analyzed. According
to the protocols of the court hearings, the
court reads out the list of the written evi-
dence (examination reports, documents),
without reading the content, and without
analyzing which circumstance is confirmed
by the particular evidence, and obviously,
without asking the opinion of the victim on
the pertinence and concluding nature of the
evidence, which is not an efficient way to re-
spect the victim's rights. Moreover, since the
victim is not a legal specialist and has no at-
torney, she cannot understand the evidence
that was read and doesn't know which ob-
jections she might have in this regard.

Also, if the injured party participates in the
examination of the case, the witnesses are
interrogated in her presence.

During the interrogation of the culprit, the
victim is also present, if she participates at
the case examination. But her participation
is passive, she does not ask any question.

At the same time, it should be mentioned
that if the victim participates in the exa-
mination of the case in general proce-
dure, she has the possibility to ask ques-
tions, make objections etc. But if the case
is judged bases on the agreement of guilt
recognition or based on evidence collected
during criminal investigation, she does not
participate in any way in the examination.
Her statements made during the criminal
investigation become the evidence analy-
zed by the court for deciding upon punish-
ment. This fact is due to the legislation in
the field and not due to procedural errors.

As for the victim's participation in the judicial
debates, it should be mentioned that in the
majority of cases, after the interrogation of
the victim, she does not attend the trial in
court and the court does not even question
the examination of the case in absence of the
victim, and does not solicit the prosecutor to
communicate the reasons why the victim is
absent, but continues the examination of the
criminal case. If the victim participates in the
criminal case examination and in the judicial
debates phase, she supports the position
of the prosecutor, without having a distinct
appreciation of evidence. Even in case of a
court petition related to compensation of
moral and financial prejudice, the victim is
not given the possibility to express herself
regarding the civil action.

In the cases when the victims of sexual
crimes are minors, the legal representative
of the injured party participates in the case
trial. In none of the criminal cases analyzed
the opinion of the minor victim on the deci-
sions taken within the case examination was
asked. Although, starting with the age of 14,
minor victims are granted with the possibili-
ty to express their procedural rights.

A systemic problem in judicial practice is
related to the minor victim's consent when
the criminal investigation is terminated
due to reconciliation of parties. In 90% of
122 criminal cases analyzed that include
minor victims, the request for termination
of the criminal case due to reconciliation
of parties was filed by the legal represent-
atives of the injured parties, with the fol-
lowing content: ,With this | request termi-
nation of the criminal investigation, due
to the fact that we reconciled with XXXX,
he paid the compensation of the financial
and moral prejudice and | have no other
moral or financial claim towards him”.

Art. 75, Criminal Procedure Code.
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From the content of the requests, that is
identical in all cases, it is clear that the le-
gal representatives of injured parties file
the requests from their own name, with-
out taking into consideration that the mo-
ral and financial damage was caused to
the minor victims and compensation of
these damages must be made to the minor
injured party. Moreover, the minor victim
herself should decide on the amount of
the prejudice and on the fact whether it
was totally compensated or not. But, this
is not taken into consideration by neither
the legal representative of the minor in-
jured party, nor by the prosecutor, nor by
the judge. Also, in all 122 criminal cases
analyzed that included a minor victim, the
court and the prosecutor took the decision
of termination based on the request of the
legal representative and of the culprit, and
did not ask for the opinion of the minor vic-
tim about the termination of the criminal
trial, or whether she forgave the culprit
and has/doesn’t have anything to claim.

At the same time, although the compen-
sation of financial damage is established
on the basis of concluding evidence that
is submitted, the moral damage is decid-
ed by the victim based on her own pain. In
this case, it is not clear how did the legal
representative of the minor injured party
evaluate the moral prejudice, and the court
accepted the reconciliation without asking
the opinion of the injured party/victim.

From all the cases analyzed only 4 resulted
in acquittals by the court. One of them was
appealed in a hierarchically superior court,
and 3 other acquittals were approved by the
hierarchically superior courts. All of them
were issued by the Hancesti District Court.
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The fact that in 99% of the cases the court is-
sued conviction sentences proves the state's
zero tolerance policy towards the crimes of
sexual nature. At the same time, although
the number of convictions is high, 30% of the
sentences are related to termination due to
reconciliation of parties.

As provided by art. 61, par. (2) of the Criminal
Code, the punishment aims at re-establish-
ing the social equity, educating the convic-
ted, as well as preventing the commission

of new similar crimes by both the convicted
and other people. It still has to be identified
whether the punishment applied is efficient
and whether it reaches its goal.

The following decisions are issued in cases of
sexual crimes:

termination decisions;

acquittal decisions;

- conviction decisions.



In 120 of all the criminal cases analy-
zed the victim filed a request to termi-
nate the criminal case due to reconcili
ation of parties, of which, in 83 cases

Total of cases: 240.

these requests were accepted, in 37 cases
they were rejected and the offender was
convicted, and in 1 case the culprit was ac-
quitted. One criminal case was terminated
due to the death of the offender.

Requests for termination filed by the victim due to reconciliation of

parties - 120.

Reconciliation requests approved - 83.
Reconciliation requests rejected - 37.
1 case terminated due to the death of the person.

The court issued reconciliation decisions in
all cases, even in those where the victim was
a minor or incapable, accepting the requests
for termination submitted by the legal rep-
resentatives. After the analysis of the termi-
nation decisions and the protocols written, it
was identified that the court does not try to

find out what was the reason of the reconcili-
ation and whether the victim was or wasn't
influenced by the offender or his relatives.

In the termination decisions, the court indi-
cates the following:

,1aking into consideration the circumstances mentioned above, the
court concludes that there are reasons for terminating the criminal

trial.

The culpritis accused of committing the crime provided by art. 171,
par. (2) of the Criminal Code, which, following the provisions of art.
16, par. (3) of the Criminal Code, is attributed to the category of

less serious crimes, and following the provisions of art. 109 of the
Criminal Code, reconciliation is the procedure that excludes criminal
responsibility for committing light or less serious crimes, and in case
of minors for committing serious crimes”.

Based on the availability principle, the court must accept the requests of the
injured parties regarding the reconciliation with the culprit, who does not
reject the reconciliation, and this reconciliation should not come against the
provisions of art. 109 of the Criminal Code.
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This specification is identical in all the re-
conciliation decisions, which means that the
court accepts the requests and approves the
reconciliation without analyzing the specific
circumstances of the case, without identify-
ing which will be the effect of the reconcili-
ation on the victim and whether the recon-
ciliation request was filed with no influence
from the offender or his relatives. The court
issues the same specification even in situa-

tions when the victim requested for action to
be taken towards the offender and his rela-
tives, who insist on withdrawal of her request
and change of statements. Moreover, the
courts do not take into consideration the fact
that, although the victims filed a termination
request due to reconciliation, they make dif-
ferent statements when in court. And despite
this fact, the criminal trial terminates.
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On December 17, 2012, the court received a reconciliation agreement
between the culprit and the injured party with the following content:
,With this, we confirm that the injured party XZ and the culprit XX
accused of the rape that took place on XXXXX, have reconciled.

The effects of the reconciliation agreement were explained to us.
We have no claims towards each other on this case”.

On December 26, 2012, the victim filed a request about the
following: I, XZ, year of birth XXXXX, explain that on December 15,
2012 the culprit XX called me at home, threatened me with phy-
sical abuse and humiliated me using uncensored words. Around
02:00AM his wife called me and woke me up. | kindly ask you to
help me, as for the moment | have the second degree of invalidity
with a fractured leg and cannot defend myself”.

During the judicial debates, the prosecutor asked for the termi-
nation of the criminal case due to reconciliation, and the victim
stated: ,| believe it would be better if culprit is convicted, as he
terrorized my family. | request a softer punishment of the culprit”.

During the hearings, the victim mentioned that the agreement
was not written by her, but by a police officer, who read it out
loud and she signed it.

Nevertheless, the court issued the decision to terminate the cri-
minal trial.



This demonstrated a formal attitude of the
court, which although having a reconciliation
agreement signed by the victim, did not take
into consideration that the will of the victim is
different, and that she wants the culprit to be
held accountable. In addition, the victim stated
that the culprit terrorizes her family, threatens
her and humiliates her. But these statements
were not taken into consideration neither by
the prosecutor, who asked for the reconcilia-
tion, nor by the court that decided upon re-
conciliation. Moreover, the court did not clarify
the circumstances related to the participation
of the police officer in the drafting of the re-
conciliation agreement, in case the criminal file
was forwarded to the court, and if the police
officer was the one who explained the reasons
of reconciliation, although the law does not
give him this right in such circumstances.

This is not the only case when the victim
files requests reporting the pressure made
by the culprit, and the court, without ta-
king into consideration these requests, ter-
minates the criminal case. Moreover, such
circumstances are not analyzed by the
court not even in cases involving minors;
the court does not ask them whether they
agree or not with the reconciliation. The re-
quest for termination of the case is signed
and submitted by the legal representative
of the victim, stating the following: ,I ask
the court for termination of the criminal
case, because | forgave XX, and | have no
moral or financial claims towards him”. Or:
.1 ask the court to terminate the criminal
case, because XX has compensated the
moral and financial prejudice”.

During the examination of termination re-
quests and reconciliation agreements the
court does not ask the minor's approval in this
regard, although she is 14 and has a limited
capacity of expression. Also, while examining
reconciliation requests the court does not take
into consideration the amount of the moral
and financial prejudice indicated, and who de-
cided upon it, when the moral prejudice repre-
sents physical and psychical pain of the minor
victim, and not of the legal representative. The
court decides upon termination of the criminal
case without analyzing all the circumstances
mentioned above.

The decisions on termination of the criminal
cases are not explained by the reasons of
reconciliation, and compensation of moral
and financial damage. If the victim initially
stated that she was influenced, the court
does not examine whether the reconcilia-
tion was voluntary or the victim was submit-
ted to some pressure in this regard, which
means vitiation of consent during the recon-
ciliation agreement.

From all the files analyzed, only in 4 criminal
cases the court decided upon the acquittal of
the culprit. In one of the cases the court de-
cided upon the acquittal of the person for not
identifying the objective and subjective side of
the crime, but the court of appeals quashed
the decision and convicted the person, deci-
ding upon a real punishment of imprisonment.
This decision was supported also by the Su-
preme Court of Justice.

The victim filed a complaint stating that her husband, who lives sepa-
rately, came to her house drunk, threatened her and raped her. As a
result, she requested his criminal prosecution.
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The offender stated that the victim came home from abroad, invited
him to her house to talk about some common property issues, since
they are going through a divorce procedure. After the discussion, they
had a consented sexual intercourse. Moreover, he stated that the victim,
who was his ex-wife, wanted to get all their common goods in her pro-
perty, and for reaching this goal she filed complaints against him.

The first-level court acquitted the offender, due to the lack of the objec-
tive and subjective side of the crime.

The Court of Appeals quashed the decision of the first-level court,
stating the following: ,The court did not take into consideration the
fact that previously, several protection orders were issued by the
court to the victim due to physical violence practiced by the offender,
and also, didn't take into consideration that the forensic report indi-
cated an ecchymosis on the neck of the victim, which confirms the
practice of physical violence by the offender. Moreover, referring to
this ecchymosis, the first-level court decided that it is not the result
of the rape crime”.

Thus, in a criminal case, the first-level court  sent the case for retrial. After retrial, the
acquitted the offender, explaining its de-  Court of Appeals rejected the request of
cision by the lack of objective and subjec-  the prosecutor to support the decision of
tive side. The Chisinau Court of Appeals  the first-level court. This decision was ap-
quashed the decision of the first-level  proved also by the Supreme Court of Justice.
court and convicted the person. The Su-

preme Court of Justice quashed the deci-  Below is the story of another case with ac-
sion of the Chisinau Court of Appeals and  quittal decision.

The victim filed a complaint stating that XX and XZ, while being in her
house drunk, took advantage of her drunk condition, and had sexual
intercourses with her in front of the minor children.

The culprits stated that they met the victim in the bar of their loca-
lity, and after that the victim invited them to her house to drink a
glass of wine. They consumed 6 liters of wine, and then the victim
had a consented sexual intercourse with XX, and then with XZ. None
of them forced her. No signs of corporal injuries were found on the
victim’'s body.
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The victim stated in court that during the criminal investigation she
made false statements, because the police officer threatened her
with taking her children away from her. Also, she stated that she
and XX are lovers for a long time. In that specific night, her husband
was at work in another locality, and she invited XX and XZ to her
house. After they consumed alcoholic drinks she had a consented
sexual intercourse with XX, and then with XZ. The sexual interco-
urses did not take place in front of the minor children, as they were
in another room.

The next morning her husband came home from work and found the
three of them sleeping in the house. She was afraid of her husband
and said that she was raped, and the husband called the police.

Therefore, the victim stated that she does not want XX and XZ to be

held accountable.

Taking into consideration the correlation
between the acquittal decisions and the
conviction decisions, we have no reason to
say that the court decided upon unfounded
acquittals, without examining and analyzing
the evidence.

In the majority of cases related to sexual
crimes, the courts condemn the offenders
for the actions incriminated. In this study, we
wanted to identify whether these convictions
reach the goal of the punishment provided
by the Criminal Code, i.e. restoration of social
equity, re-education of the accused, as well
as prevention of new crimes commission by
the culprits and other persons. The execution
of the punishment should not cause physical
pain, neither it should humiliate the dignity of
the convicted person.

In this regard, it should be mentioned thatin
all the cases the court issued the decision of
conviction. Nevertheless, after the applica-
tion of such punishment, in 68% of cases art.
90 of the Criminal Code was used, the exe-
cution of punishment being suspended, with
a probation period. In case of crimes pro-
vided by art. 173 (sexual harassment), and
art. 175 (perverted actions) the court also
applied art. 90 of the Criminal Code in all
criminal cases, execution being suspended,
but with a probation period shorter than the
period of the punishment. In case of crimes
provided by art. 174 (sexual intercourse with
a person aged under 16), only in 2 files the
court decided upon the execution of the real
punishment, without application of art. 90.
Finally, in case of the crimes provided by
art. 171 (rape), and art. 172 (violent actions
of sexual nature), in 50 % of cases the courts
found it necessary to apply art. 90.
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In accordance with art. 90 of the Criminal Code, if, when deciding upon
the imprisonment punishment for a term of maximum 5 years for cri-
mes committed intentionally and of maximum 7 years for crimes com-
mitted by imprudence, the court taking into account the circumstances of
the cause and the person of the accused, concludes that it is not rational that
the culprit follows the execution of the punishment, it can decide upon condi-
tional suspension of the punishment applied to the accused, mandatorily indi-
cating in the decision the reasons of the conviction with conditional suspension
of the punishment execution and the probation period, or, according to the
case, the trial period. In this regard, the court decides upon the non-exe-
cution of the punishment applied, if during the probation period or trial
term the culprit does not commit another crime and will justify the co-
urt's trust through exemplary behavior and honest work.

The control over the behavior of the offenders convicted with con-
ditional suspension of the punishment execution is made by the
competent bodies, and over the behavior of military - the particular
military commandment.

Thus, when applying art. 90 of the Criminal  sons that lead to the application of art. 90.
Code, the court must identify the circum-  Here is how the court motivates its decision:
stances of the case and to provide the rea-

In accordance with art. 485, par. (1) of the Criminal Procedure Code,
when issuing a decision in a case that involves a minor, the court sho-
uld also examine the possibility of releasing from criminal punishment
or conditional suspension of the punishment execution. Based on the
mentioned above, the court finds it reasonable to apply the punishment
of imprisonment with conditional suspension of the punishment execu-
tion to both culprits, and to appoint a trial period.

Thus, the court convicted one culprit to 5 years of imprisonment with a
trial period of 4 years, and another culprit was convicted to 4 years of
imprisonment with a trial period of 3 years.
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Thus, from the court's motivation it is not clear it should be mentioned that there are criminal
which are the exact circumstances that made  cases, in which the court provides the reasons
the court take the decision to apply art. 90,  that led to the application of art. 90, which is
par. (1) of the Criminal Code. At the same time,  an example of good practice.

,.1aking into account the general circumstances described above, the
court decides that the imprisonment punishment will be applied to the
culprit XX with conditional suspension on the basis of art. 90 of the Cri-
minal Code, because:

The culprit committed a less serious crime for the first time; he active-
ly contributed to the crime investigation and examination of the case
in short time; he honestly repents for his actions; he compensated the
moral and financial damage. In addition, the culprit got only positive
characteristic, was not previously hold accountable for criminal or con-
travention actions; he is married and his wife is not employed; he has
two minor children in his care; he has a socially useful activity in his
locality, being a good householder and family man, as well as a respon-
sible parent.

Taking into account the general circumstances described above the co-
urt believes that correction and education of the culprit XX is possible
without the immediate execution of the imprisonment punishment, gi-
ving him a chance, by suspending the punishment for a probation peri-
od of two years”

Still, we identified the justification for applying  cision. Moreover, contradictory decisions were
the art. 90 of the Criminal Code only inone de-  found, as the one presented below.

... Also, the court establishes that the case is lacking the circumstan-
ces provided by art. 90, par. (1) of the Criminal Code, and therefore,
it is not possible to decide upon the conditional suspension of the
punishment. The extenuating circumstances of the case made the
court to take the decision on application of a punishment reduced to
a minimum sanction for committing a crime. At the same time, the
same circumstances cannot be take into consideration again for the
application of art. 90, par. (1) of the Criminal Code ..

Nevertheless, the court makes the decision to apply art. 90 of the Criminal
Code, with suspension of the punishment execution.
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At the same time, the court decides upon the application of art. 90 of the Criminal Code
also in cases when the victims of crimes are minors.

A minor victim filed a complaint in which she stated that 2 drunk per-
sons had sexual intercourses with her against her will, using their phy-
sical strength against her.

The criminal investigation terminated for one of the offenders due to
reconciliation of parties, the other offender was convicted to 5 years of
imprisonment, by applying art. 90 of the Criminal Code, and suspending
the execution of punishment for a probation period of 3 years.

Although the victim was a minor, the court  the criminal trial was reached and whether

did not motivate in the case files the ac-  the victim was actually granted a fair trial.

ceptance of the reconciliation, neither the

application of art. 90 of the Criminal Code.  Application of art. 90 is decided even in

Thus, the question is whether the goal of  situations when the criminal case includes
two persons accused of two crimes.

The victim filed a complaint about being raped by 3 persons. They
lured her to their house and forced her to consume alcoholic drinks. 2
of them had sexual relations with her in natural and perverted form,
and the third one was holding her so that she could not run.

After filing the complaint, the criminal investigation was initiated on
the fact of crime that falls under art. 171, par. (2), let. ¢), as well as art.
172, par. (2), let. ¢) of the Criminal Code. According to the forensic re-
ports many ecchymosis and excoriations were found on the victim’s
body, as well as ruptures of hymen and anus.

Nevertheless, the prosecution issued an order to stop criminal inves-
tigation against one of the offenders based on the fact that he did not
have a sexual intercourse with the victim, although he was holding
her all that time. After excluding one person from the criminal inves-
tigation, the criminal investigation authority initiated a criminal case
against the victim, based on art. 313 of the Criminal Code, specifically
for making false statements.
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The criminal case on the fact of false statements was initiated based
on the forensic examination reports, which show that the sperm of
the third person was not found in the victim's vagina, and on the basis
of the statements of the other two offenders, who confirmed that he
didn't have a sexual intercourse with the victim. The person released
from criminal investigation was later interrogated as a witness.

The victim filed a request in which she asked for protection, due to
the pressure from the offenders and their wives, but her request was
never examined but simply attached to the file.

The court decided to terminate the criminal investigation for one of
the offenders on the basis of art. 171, par. (2), let. ¢) of the Criminal
Code, due to the withdrawal of the complaint, and based on art. 172,
par. (2), let. ¢) of the Criminal Code, the offender was convicted to 5
years of imprisonment with conditional suspension of the punishment
on a period of 5 years.

As for the second offender, the criminal investigation was terminated
on the basis of art. 171, par. (2), let. ¢) of the Criminal Code, due to the
withdrawal of the complaint, and on the fact of committing the crime
provided by art. 172, par. (2), let. ¢) of the Criminal Code, he was con-
victed to 5 years of imprisonment with suspension of the punishment
execution, for a probation period of 2 years.

In the sentence, the court motivated the difference between the pro-
bation period in the following way: ... Unlike X, Y had a more generous
behavior towards the victim, he only tried to have a perverted sexual
intercourse, but stopped when asked by the victim. The latter alrea-
dy suffered from the incriminated deeds. As a student, graduating
from high-school and being under arrest, Y did not have the possibi-
lity to take the graduation exams and was expelled from high-school.
Although he did not plead guilty for the deeds incriminated by the
prosecutor, Y sincerely expressed his regrets, he reconciled with the
victim and compensated the moral and financial prejudice .."
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The analysis of this file raises many questions.

- Legality of removing the person from the
criminal investigation, when the com-
mitment of an element of a subjective
side already assumes a completed act.

- Legality of initiating a criminal investi-
gation against the victim. Or, this is a
mean to intimidate her (after initiating
the criminal investigation against the
victim, she withdrew her complaint on
the fact of rape).

- Failure to examine the request in which
the victim asked for protection.

- Which were the reasons for the termi-
nation of the criminal case on the fact
of committing the crime provided by
art. 171, par. (2), let. ¢) of the Criminal
Code, given the fact that art. 276 of
the Criminal Procedure Code does not
provide that the criminal investigation
on the fact of committing the crime of
rape can be initiated only after the vic-
tim files a complaint.

- The reasons that favored the applica-
tion of art. 90 of the Criminal Code.

- The motivation of the court decision
related to the behavior of one of the
culprits.

It should be mentioned that in 7 criminal
cases the court of appeals quashed the
decision of the first-level court about the
application of art. 90 of the Criminal Code,
and decided upon a real punishment to the
accused, by imprisonment.

Another situation is the examination of the
criminal case following the procedure pro-
vided by art. 364" of the Criminal Procedure
Code. In this simplified procedure, the of-
fender has to comply with the mandatory
condition and accept his guilt and the evi-
dence gathered against him by the criminal
investigation body. Although this circum-
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stance is mandatory for the application of this
procedure, which has as effect shortening of
the punishment limits by one third, the court
appreciates this circumstance as softening,
with a double appreciation of the situation.

We may conclude that if the court issues
a decision of conviction and unreasonably
applies art. 90 of the Criminal Code, the
goal of the criminal punishment in relation
with the victim of sexual crimes is not ac-
complished. As a result, the victim is not
granted restorative justice.

Compensation of moral and financial pre-
judice caused to the victim as a result of a
crime is an essential element of the victim's
right to a fair trial. In this regard, the Crimi-
nal Procedure Code provides the victim with
the right to file a request to be approved as
a civil party and initiate a civil action within
a criminal case.

Although this right is fundamental for the
rehabilitation of the victim and for the com-
pensation of the prejudice, taking into con-
sideration the specifics of sexual crimes, it
was established that the expression of this
right depends on the position of the crimi-
nal investigation body. As mentioned before,
in 99% of the cases analyzed the victim was
not assisted by an attorney during the exa-
mination of the case, and communication of
her rights and obligations was more like a
formal procedure. In reality, the victims did
not benefit from their actual rights, since
they didn't even know about them. Thus, in
several districts - Cantemir, Hancesti - and
in Chisinau municipality, the criminal inves-
tigation officer was asking the victim during
the interrogations whether she wanted to
be approved as a civil party. In all the cases,
she was signing requests, that were forms
prepared in advance by the criminal investi-
gation body, and in several files, there were
typical court petitions.



For the moment, this attitude of the criminal
investigation body is the most effective in the
expression of the victim's right to compen-
sation of moral and financial prejudice. Still,
only in 68 of 240 cases analyzed the civil ac-
tion was requested, of which, 1/3 were ter-
minated due to reconciliation of parties, and
the court did not specify in the termination
decisions which was the moral and financial
prejudice that was compensated.

Although the civil action was requested, the
probation of the moral prejudice quantum
was left to the decision of the victim. The vic-
tim, not being assisted by an attorney, sim-
ply didn't know they way to prove the moral
prejudice, and indicated only a fixed amount,
without bringing evidence in this regard.

Nevertheless, the decisions on those crimi-
nal cases are different:

- courts fully accept moral and financial
prejudice;

- courts partially accept moral and finan-
cial prejudice;

- courts reject the request for compen-
sation of financial prejudice and totally/
partially accept the compensation of
moral prejudice;

- courts accept the civil action, but the
quantum of the compensation will be
decided in the civil procedure.

In this context, it was established that in
most situations the courts, by a separate
decision, approve the civil actions of the
victims, when the offenders are convicted.
In this regard, it should be mentioned that,
for example, in Cantemir district the court
approved the civil action in the amount re-
quested and decided upon its compensation
by the offender.

4000 lei financial prejudice and 15 000 lei moral prejudice as a result of
committing a rape - the court fully accepted:;

498 lei financial prejudice and 50 000 lei moral prejudice as a result of
committing violent actions of sexual nature - the court fully accepted;

50000 lei moral prejudice as a result of committing a rape - the court

fully accepted;

5000 lei moral prejudice as a result of committing a rape, kidnapping
and dragging - the court fully accepted;

500 lei financial prejudice and 10 000 lei moral prejudice as a result of
committing sexual harassment - the court fully accepted;

50000 lei moral prejudice as a result of committing a rape and violent
actions of sexual nature - the court fully accepted:;

5000 lei moral prejudice and 265 de lei financial prejudice as a result of
committing a rape - the court fully accepted;
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5000 lei moral prejudice as a result of committing a rape - the court

fully accepted;

30000 lei moral prejudice as a result of committing a rape - the court

fully accepted;

50000 lei moral prejudice as a result of committing a rape - the court

fully accepted.

Also, civil cases were initiated to solicit compensation of the moral pre-
judice in amounts of 2000 lei, 3000 lei, and all were accepted.

The highest amount for the moral preju-
dice caused that was allowed by the court
decision is of 50.000 MDL, but the moral
prejudice in this amount was only gran-
ted in 5 cases of those examined. It should
be also mentioned that the solicitation
of the amount of 5.000 lei as moral pre-
judice is not an effective fulfillment of the
prejudice, but the court does not have the
competence to raise the quantum of the
moral prejudice ex-officio, also taking into
account that the victim defines this amount
based on her own trauma. Also, the reason
for soliciting a low amount of moral preju-
dice is due to the lack of professional legal
assistance to the victim and the lack of in-
formation about her rights.

As for the financial prejudice, it should be
mentioned that in very few cases the re-
quest for compensation of such prejudice
was filed, and in most cases the request was
rejected, due to the fact that the victim did
not submit evidence that would confirm the
quantum of the financial prejudice. In some
cases, the amount of the financial prejudice
also includes the payment for the forensic
examination made for the judicial evaluation
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purposes, when it is the state’s obligation
to cover these expenses. In most of the ca-
ses analyzed, the courts reduce the amount
of the moral prejudice from 100.000 lei to
10.000 lei, form 10.000 lei to 5.000 lei, jus-
tifying this in the decisions.

Another problem related to the victim's
right to compensation is the general admis-
sion of civil actions, and the amount decided
by the court in a civil case. We believe that
it is a vicious practice that violates the vic-
tim's right to a fair trial. During the criminal
investigation, the victims of sexual crimes
face a bureaucratic unfriendly system, be-
ing forced to go through negative emotions
all over again. Their participation in a civil
trial for the probation of the amount of the
moral and financial prejudice also contri-
butes to stressful emotions related to the
trauma cause by the rape.

In case of termination of the criminal case
due to reconciliation of parties, the court
does not mention in the termination deci-
sion what was the amount of the moral and
financial prejudice paid to the victim of a
sexual crime.



During the judgement of the criminal ca-
ses related to the category of sexual crimes,
the victims have the same rights as at the
phase of criminal investigation. It was es-
tablished that at the phase of examination
of the criminal cases in court the victims of
sexual crimes participate only when making
statements and confirm or infirm the state-
ments and solicitations of the prosecution.
Passive implication of victims of sexual
crimes is a result of the lack of qualified legal
assistance and lack of information in an ac-
cessible language on the victims' rights.

Also, during the examination of cases in court,
the victims do not get any psychological as-
sistance, and the courts do not create favora-
ble interrogation conditions for the victims
by removing the culprit from the court room.
Interrogating the victim in the presence of the
culprit and asking questions about her pri-
vate life affects the psychological condition of
the victim and infringes her dignity.

A problem that is similar to the one from the
criminal investigation phase is asking ques-
tions about the intimate life of the victim
that have no relevance to the circumstances
of the cause. Nevertheless, the victim re-
peatedly answers such questions.

As for the decisions issued, we concluded
that the courts do not explain the reasons
for accepting requests for termination of
cases due to reconciliation of parties, stat-
ing in the decisions only the legal provisions
in this regard, without analyzing the rea-
sons and motives that led to reconciliation
and what will be the effect of the reconcili-
ation on the victim.

Although in the majority of situations the
court issues decisions of conviction in cas-
es of sexual crimes, the conviction is not
effective. The court suspends the execution
of imprisonment punishment, establishing a
probation period. Although the law express-
ly provides that the court must justify the
need to suspend the execution of punish-
ment, no such justification was found in the
courts’ decisions.

As for the participation of minor victims in
the examination of the criminal case, irre-
spective of their age, the court does not in-
volve them in any way in this process, their
rights being expressed exclusively by the
legal representative. Moreover, in situations
when the request for termination of case
due to reconciliation of parties is submitted,
in none of the cases the court asked for the
opinion of the minor victim.
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examine the criminal cases in closed trials;

examine the possibility to interrogate the victims of sexual cri-
mes in the absence of the culprit;

provide victims of sexual crimes with the right to defense, as
well as to medical and psychological assistance during the exa-
mination of the case;

provide effective information and explanation of rights to the
victims of sexual crimes;

avoid questions that infringe the dignity of the victims of sexual
crimes;

analyze the reasons and effects of the termination of criminal
cases due to reconciliation of parties;

involve minor victims of sexual crimes into the case examination
in court, take into account the opinion of the minor victim about
the decisions that refer to: agreement to reconcile with the
culprit, rejection of the legal representative who acts in disfavor
of the victim during the criminal trial, the civil action initiated
and the amount of the moral and financial prejudice;

solve the issues related to the approval of the civil cause and de-
fine the amount of the moral and financial prejudice along with
the conviction decisions;

apply art. 90 of the Criminal Code in strict accordance with the
law requirements, motivating the need to suspend the execution
of conviction and the reasons which show that the culprit can
improve his behavior without being imprisoned;

organize training courses for judges on the rights of the victims
of sexual crimes;

develop informational materials for the victims of sexual crimes,
that would include information about their procedural rights at any
phase of the criminal trial, informing the victims of sexual crimes
about the services available to support this category of victims;

undertake rehabilitation measures for victims of sexual crimes;

ensure protection of personal data of the victims of sexual crimes.
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Partnership between

the law enforcement bodies,
the courts and the social services
for ensuring protection of victims
of sexual crimes




Cooperation of criminal investigation au-
thorities with the organization in the field
is critically important for ensuring the re-
spect of rights and protection of victims of
sexual crimes, for provision of psycholo-
gical assistance and victims' rehabilitation.
In the Republic of Moldova there are no
specialized organizations that would work
with the victims of sexual crimes. There are
several non-governmental organizations,
which, along with other services, specifical-
ly legal aid and psychological assistance to
victims of domestic violence and victims of
human trafficking, also work with the vic-
tims of rapes. Or, services for this catego-

ry of people practically do not exist in the
public administration field. From the files
analyzed, only in 2 criminal cases the victim
was provided with psychological assistance
from specialized organizations and only in
one case the victim was hospitalized in a
rehabilitation institution.

It should be mentioned that in the crim-
inal cases analyzed we identified situa-
tions when the victims were abused and
submitted to degrading treatment. In such
situations, it was necessary that a psy-
chologist assists the victim from the initial
phase, so that she gets protection from
a public organization in order to get over
the physical and psychical pain and reinte-
grate in the society.

While going to the bus station in the locality, a minor and her mother
were captured by several individuals, who abused them both, and ra-
ped the daughter in the presence of her mother.

Although this is a case that includes a strong psychological and physical
trauma for both mother and her daughter, they were not provided with
psychological assistance, and the involvement of a public organization
in their rehabilitation process was urgently needed.

In cases when the victims got psychological
assistance, they were informed from various
sources and therefore asked the organiza-
tions in the field to provide them with legal
and psychological aid. Still, this mechanism
is currently not valid for several reasons.
First of all, the public organizations find out
about these criminal cases only when they
become public or when the victim, being
informed from her own sources, finds out
about the public organization that provides
specific services, or when a third party ad-
dresses such organization on behalf of the
victim. It would be useful and necessary if
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the criminal investigation authorities had a
better cooperation with the specialized pub-
lic organizations and in case it is required,
provide information about the availability
of services for the victims of sexual crimes.
Moreover, provision of psychological assis-
tance and qualified legal aid will efficiently
contribute to more active involvement of
victims in the criminal trial and provision of
their rights.

We did not identify any case when the victim
was assisted by a psychologist from public
organizations during the phase of case trial.



If 3 criminal case is identified, it passes into
the phase of combating criminality, and
the criminal investigation authorities only
analyze the circumstances of the case in
order to hold accountable the guilty per-
sons. Social workers, psychologists, medical
institutions, and police officers should have
a more active role at the crime prevention
phase, which is particularly important, be-
cause prevention actions can help avoid the
effects of crimes, physical and psychological
pain of the victims, and even the criminal tri-
al, which is bureaucratic and very difficult.

We must admit that in the Republic of Mol-
dova the activity of the prevention bodies
is not efficient. Or, development of such an
activity at a large scale and at high intensity
can essentially contribute to the decrease of
the number of crimes committed. As men-
tioned before, in many criminal cases from
the category of sexual crimes, the victims
are minor persons. This category is particu-
larly vulnerable, often being deprived not
only of parental care and education, but also
of protection and social assistance, these
victims are left in their own care.

From the content of many cases we deduc-
ted thattheintervention ofadoptionauthori-
ties (social worker, educational institution,
psychologist) and awareness raising activi-
ties would help avoiding the circumstances
in which these people end up as victims of
crimes. Although we already concluded that
often a social investigation is requested for
the minor victims, in the files analyzed we
didn't find any specification that the family
of the victim is under observation as socially
vulnerable, and that the prevention bodies
and the adoption authorities took any action
to improve the situation of vulnerability.

Also, victims of sexual crimes become the
children, whose parents (especially moth-

ers) get married for the second time, and
the concubine/ new husband of the moth-
er is threatening the sexual integrity of the
minor girl. As an example, we will quote
from a criminal case, in which a minor aged
14 was positively characterized at school:
»Quiet, responsible, hardworking, intro-
vert and not communicative’, was having
sexual relations with her mother’s con-
cubine, who was telling her he loved her.
When asked by the criminal investigation
officer why she didn’t oppose him, didn’t
tell her mother, she answered that she was
afraid of her mother’s concubine, as well
as of her mother. The criminal investiga-
tion was initiated on art. 174 of the Crimi-
nal Code (sexual intercourse with a person
aged under 16). The criminal investigation
body did not examine objectively and mul-
tilaterally the circumstances which would
prove the vitiation of the victim's consent
to have sexual relations. After the criminal
case initiation, the victim continued living
with her mother and her mother’s concu-
bine, and the adoption authority did not get
involved in any way to take the victim out
of that environment at least for some time.

During the hearings, the victim stated that
from the moment when her mother’s concu-
bine started to have sexual relations with
her, she started visiting her grandmother
more often, but she was afraid to stay there
with her, alone in the grandmother’s house.
This situation lasted for half a year. A long
period of time, in which nobody could noti-
ce the changes in the victim’s behavior?! All
the more, within the criminal case, the social
worker developed a social portrait, describ-
ing the environment and the living condi-
tions of the victim of the sexual crime.

In many criminal files, we observed that
victims of sexual crimes become the mi-
nors, whose parents are abroad for work,
and the children are left in the care of
grandparents. Also, in these cases the so-
cial workers and the adoption authorities
do not get involved unless it is clear that
the deed already happened.
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Another category of victims are people
who consume alcoholic drinks. Due to the
abusive consumption of alcahol, the person
cannot defend herself and easily becomes
victim of sexual crimes. In these cases, we
didn't identify any prior intervention either.
At the same time, it should be specified
that only in one criminal case in which the
victim of a sexual crime was a minar, the
social worker was interrogated as a wit-
ness, and the criminal investigation officer
asked which prevention actions were tak-
en, knowing that the parents of the minor
were alcohalics and the victim was sexually
abused by her own father.

From the perspective of cooperation be-
tween the criminal investigation authorities
and educational institutions, it should be
mentioned that the latter are not involved
in the criminal investigation, but only issue
the characteristics of the minor victims and
the minor offenders at the request of the
criminal investigation officer. From the files
analyzed we identified that the educational
institutions sometimes take the side of the
offenders, and make negative characteris-
tics of the victims: ,....She is on her own, not
always in good relations with others. She is
peevish and sometimes even loud”. \While
the offenders get a positive description,
with the following content: ,,...Is characteri-
zed positively, in responsible, in good rela-
tions with colleagues and teachers”.

In many cases related to the crime of com-
mitting a sexual intercourse with a person
aged under 16, parents, the educational in-
stitution and the social worker were aware
of the victim's concubinage, since she was
not attending school, but the criminal inves-
tigation authority was informed too late, in
most cases by the doctors who took victims
under observation already at the moment of
pregnancy. Consequently, if the victim was
not attending school for a longer period of
time, why wasn't this a reason to worry for
the educational institution?
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We should admit that during the research
cases where identified when the criminal
investigation body was informed by the
school teacher, after observing a change in
the behavior of the student or as a result
of a psychological test given to students,
which revealed some intimate details. One
of the criminal cases on the fact of commit-
ting perverted sexual actions was initiated
due to the intimation of a teacher, who gave
a test to her students. The test included a
question about the students’ fears. The mi-
nor wrote that she is afraid of her mother’s
concubine, who touches her genital organs
in the absence of her mother. After chec-
king the tests and talking to the minor, the
teacher informed the criminal investigation
authority about this situation. Moreover, in
case of a crime provided by art. 174 of the
criminal Code - sexual intercourse with a
person aged under 16 - where the offender
was a priest and the victim was singing in
the church choir, the education institution, in
the person of the teacher and psychologist
provided moral support to the victim, who
was submitted to social pressure by the
community. In the end, this cooperation led
to the conviction of the offender.

The results of this study also confirm that in
general, the cooperation between medical
institutions and criminal investigation bod-
ies starts at the moment of intimation and
during the entire criminal investigation. As
mentioned before, in many cases the crimi-
nal investigation body is informed by doc-
tors, who attend victims when they need
medical assistance for abortion or observa-
tion of pregnancy. From the cases analyzed
we concluded that the doctors immediately
inform the criminal investigation bodies. At
the same time, from the cases analyzed, no
way of cooperation was identified between
the courts and medical institutions.

Another form of cooperation observed in
the emergency cases are the situations
when the victims are hospitalized as a result
of physical violence, and the criminal inves-
tigation officer has to interrogate the victim



right in the emergency section of the hospi-
tal. Obviously, the most frequent cooperation
with the medical institutions happens when
forensic examination and evaluation reports
are required. In the cases analyzed, no refuse
from doctors to examine the victim and pre-
pare the required documents was identified,
the doctors being open to the requests of
victims. Only in one case the family doctor, to
whom the victim addressed for medical care
after a rape, sent the victim to the mayor,
without providing medical assistance.

As a preventing and combating factor, the
police officer has a very important role, es-
pecially in rural areas, where victims submit
the complaints about the commission of
sexual crimes specifically to him. Although,
as a police officer, he is obliged to accept
the notification, and register it, due to a bu-
reaucratic system, the registration of the
complaint and the forwarding to the crimi-
nal investigation body takes place belatedly,
since the police officer has to write several
reports to his superiors in order to get per-
mission to register the complaint and for-
ward the documents and reports etc.

As for the cooperation of criminal investiga-
tion bodies with the psychologists, it should
be mentioned that the psychologists, at the

request of criminal investigation bodies,
participate in the interrogation of minor
victims and in the development of victims'
psychological evaluation reports. The role
of the psychologists, especially in schools,
is very important both at the prevention
phase, as well as at the combating phase. At
the same time, it should be mentioned that
the psychologist is not so often involved in
the examination of the case, the criminal in-
vestigation body limits this involvement only
to strictly procedural actions.

Also during the judging of the case the psy-
chologists and the pedagogues participate
at the hearings of the minor injured party.
But their participation is passive. No case
was identified in which the psychologist or
the pedagogue would find that the crimi-
nal investigation officer, the prosecutor or
the court ask questions that morally and
psychologically affect the victim. Although,
as mentioned before, some questions
emotionally affect the victims and infringe
their dignity. Thus, the role of the psy-
chologist / pedagogue during the hearing
of the minor victim is mostly formal, being
limited to the provisions of the Criminal
Procedure Code, without taking into con-
sideration the interest of the victim.
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The state has the obligation to ensure the
respect of rights and protection of victims
of crimes related to sexual life. Still, deve-
lopment and application into practice of al-
ternative mechanisms for the defense of the
victim's rights by more active involvement of
civil organizations, psychologists and social
workers would contribute to an increased
level of protection of the victim's rights.

It was identified within this study that the
criminal investigation authority is training
specialists in promotion and provision of
victim's rights only in cases expressly pro-
vided by law. But informing victims about
the existence of specialized non-govern-
mental institutions and governmental ser-
vices would be much more efficient and
serving the interest of the victim.
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From the content of the criminal cases
analyzed, it was also concluded that there
is a passive behavior of the institutions that
have the competence to prevent crimes.
If their involvement was more active, by
means of information and efficient moni-
toring, they could reduce the commitment
of sexual crimes by 90%.

At the same time, the law does not pro-
vide for any viable mechanism that would
involve the state prevention bodies in the
development and promotion of some poli-
cies and strategies of combating crimes,
that would combine prevention, education
and social assistance actions and provide a
complex approach towards the respect of
rights of the victims of sexual crimes, their
protection and reintegration in the society
with minimal negative effects.



create and develop specialized services for the victims of sexual
crimes;

involve social workers, teachers, doctors, psychologists and poli-
ce officers in activities that would prevent sexual crimes;

organize training courses for social workers, teachers, school
psychologists, family doctors and police officers on identifica-
tion and prevention of cases of sexual crime;

develop guidelines for identification and documentation of cases of
sexual violence for professionals - social workers, family doctors,
teachers and school psychologists.
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Perceptions and stereotypes
among law enforcement bodies and courts

during the examination of sexual crimes
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In the process of the criminal files’ exami-
nation, in many cases the victims of sexual
crimes are still perceived by the criminal in-
vestigation authorities and the judiciary the
same way as in their communities and the
society in general. Or, the actors of the cri-
minal investigation process and of the judg-
ing process are members of the same society.

Based on the cases analyzed within the
study, the biased perceptions towards the
victims of sexual crimes and the stereotypes
that cause their bad treatment are due to
several discriminating beliefs.

Whether the victim has previously had sexual relations both with other

people, as well as with the culprit.

Whether the victim was drunk at the moment the crime was committed
and whether she was just spending time with the offenders.

Whether the victim got physical injuries or not.

Whether the victim is the wife/concubine/girlfriend of the offender.

Whether the victim comes from a socially vulnerable family.

All these attitudes are discriminating and
put the victim in an inferior position com-
pared to the other members of the socie-
ty, creating a biased opinion related to the
victim’'s guilt in case of a sexual crime com-
mission. Moreover, in the eyes of the court
and the prosecutor the victim deserves
trust and compassion only if in addition to
a sexual intercourse she was submitted to
physical violence and has visible corporal
injuries. Other circumstances such as age,
fear, financial situation etc. are not actually
taken into consideration.

The attitude of the judge and the prose-
cutor towards the victims of sexual crime
in court is mostly deducted from the way
their interrogation takes place, the way the
questions are asked and the way in which
procedural rights are respected. Thus, all
the victims end up to answer the ques-
tion whether they previously had sexual
relations, although this has no importance
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for the qualification of the deed, individu-
alization or decision upon the punishment.
Moreover, both the judge and the prosecu-
tor do not take into account that the vic-
tim is a minor, and ask questions similar to
those addressed to adult victims.

Thus, the victims who were drunk at the
moment of crime, or used to consume al-
coholic drinks are being requested to pro-
vide details about the quantity of alcohol
they drank, the type of alcohol, and if they
generally drink alcohol. These questions are
usually asked mostly by the prosecutor, al-
though the biological blood test to identify
the level of alcohol was not made.

In a criminal case, the victim gave the follow-
ing answer to the court’s question: ,I do not
usually drink alcohol, but that night I did"
This answer caused a biased attitude of the
court towards the victim. Specifically, the
court perceived this as she consumes alco-



holic drinks and for this reason such a sexual = Why didn't she shout for help?
offence was possible.

- Why didn't she oppose to the sexual in-

If the victim went to a party with the offen- tercourse?
der and drank alcohol, the court clarifies the
following circumstances: - How many people were in that group?

- Who proposed to go all together?

- How much she drank?

Rape and violent actions of sexual nature committed by 2 or more per-
sons; minor victim, aged 14.

Circumstances of the case

3 persons forced the victim to go to an abandoned house, abused her
and coerced her to consume alcoholic drinks. Later, the victim woke up
half naked, next to a steep.

Although initially there were 3 offenders, only 2 of them ended up in
court, and the third was qualified as a witness. All together they stated
that the victim voluntarily consumed alcohol and had consented sexual
intercourses with them.

During the criminal investigation, the victim went through all the proce-
dures: explanations, statements, additional statements, confrontations
with the offenders and witnesses, and, in addition, she was not infor-
med about results of the examinations and about the termination of
the criminal investigation. In court, during the hearings, she gave the
following answers to questions:

| sometimes drink alcohol, but that night they forced me to drink.

X asked me to go to that abandoned house and | went, but when |
came closer to the house, they dragged me inside by hands and feet.

| didn't run, as one of them was beating me and the other 2 were
holding me.

| didn't voluntarily drink alcoholic drinks.

I don't remember how | got to be naked.
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| remember the culprits, as they dragged me.
Previously | had sexual relations, but not with the offenders.

| want them to be charged for crime.

P.S. It should be pointed out that in this case the victim was interrogated
in the presence of offenders.

The questions asked show the biased atti-  to have sexual relations. The lack of corporal
tude of the court towards the victim, pre-  injuries is another circumstance that causes
suming that the victim consented to con-  the biased attitude towards the fact wheth-
sume alcoholic drinks, and also consented  erthe sexual intercourse was coerced or not.
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A minor victim was raped by 4 persons, but there were no injuries on
her body. She stated: ,| didn't want to have sexual relations with them,
but X took me to another room, pulled my hair and told me to take off
my clothes. | was afraid he would have beaten me, so | got undressed
and he had a sexual intercourse with me. Later, when | was getting dres-
sed Z came into the room, | started to cry, but he told me he would beat
me if | didn't do what he said. This way | also had sexual intercourses
with the other two. After that | was sitting in the next room and crying,
and Y came in and saw me crying and against the will of the other tree
he let me go home, and | went to the police station”.

In court, the victim gave the following answers:

| went to that house with X because | knew him and he told me he
would not hurt me.

| kept drinking alcoholic drinks.

[ told him | didn't want to have sexual relations with him and | star-
ted to cry.

| got undressed because | was afraid they would beat me, as they
were in four and | was alone.

He pulled my hair and pushed me on the bed on my belly.

During the sexual intercourse, I was crying and asking him to let go
of me.



- He hit my back with his fist.

- lalso told the others that | didn't
them and | was crying.

- |did not oppose, as | was scared.

If the victim and the offender are concu-
bines/husband and wife/girlfriend and boy-
friend there is also lack of trust into the vic-
tim’s statements.

In a criminal case, the first level court acquit-
ted the rapist husband, justifying the deci-

want to have sexual relations with

last time they had consented sexual relation;
whether they live together or are separated;
whether during the sexual intercourse the
husband showed signs of violence.

Obviously, the coerced marital sexual inter-
courses are hard to prove, because in most

sion by the fact that the victim had a nega-  of the cases the victims, when getting in
tive attitude towards her husband and filed  court, were stating that the intercourse was
many complaints and requests against him  consented, and that the bruises are from a
to the police. Thus, the court concluded that  casual hit with an object in the house, that
the sexual intercourse was consented. Nev-  she has no claims towards the offender and
ertheless, the court of appeals quashed the  wants him home with their children, since
decision of the first-level court, and convic-  they have a family. At the same time, a posi-
ted him to imprisonment with suspension.  tive evolution was registered in this sense,
Moreover, along with the biased attitude of the  when the court took the side of the wife and
court, the victims of the coerced marital sexual ~ convicted the husband for the violent ac-
intercourse are forced to state when was the  tions of sexual nature.

The victim filed a complaint about the violent sexual actions, stating that
her husband, after returning from the Russian Federation, forced her
during a long period of time to have sexual relations of perverted nature
(anal and oral), and if she refused, he would abuse her. The criminal inves-
tigation authority initiated a criminal case based on art. 172, par. (2), let.
b1) of the Criminal Code and forwarded the case to the court.

In court, the culprit stated that for a long time they are having sexual
relations in perverted ways, but his wife never complained. Also, he
stated that he hit her that night, but not for forcing her into sexual
intercourse, but because he was drunk and she called him an alcoho-
lic. Nevertheless, they reconciled shortly and had sexual relations in
usual and anal form.

The court convicted the culprit to 5 years of imprisonment.
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As for the victims from the socially vulnera-
ble environment, the files analyzed proved
that they are facing a biased attitude from
social actors, teachers, criminal investi-
gation authorities, prosecutors and court.
The biased attitude towards these victims
consist in promptness of the criminal inves-
tigation, the way the victim is treated, the
characteristics issued to them, the qualifi-
cation of the deed, the way interrogations
are held by the criminal investigation au-
thority as well as by the court, and the final
decision of the court. In the case of a minor
victim from a socially vulnerable family who
was living in a boarding house, the principal
of the boarding house issued the following
characteristic of the victim: ,She is solitary,
not always in good relations with others.
She is huffy and sometimes even garrulous.
She has an arrogant behavior with her peers
and with teachers”. The criminal case was
developed based on these particular cha-
racteristics, and even an examination was
required to identify whether the victim was
not influenced by some constraints of medi-
cal nature. In court the minor victim, whose
legal representative was the principal of the
boarding house, was asked the following
questions: why doesn't she attend classes,
whether she smokes or not, whether she
consumes alcoholic drinks or not.

Discriminating and biased attitudes were
also identified in relation to the victims of
crimes of sexual intercourse with a person
aged under 16. In 60% of the criminal cases
from this category the victims were stating
in court that they had a consented sexual
intercourse, that they live together with the
offender and are going to get married. Thus,
itis difficult for the court to take a decision.
In such cases, the courts do not terminate
the judging process due to reconciliation,
but establish a minimal punishment with
suspension. In 40% of cases the complaints
are filed by the legal representatives of vic-
tims, and they insist on the conviction of the
culprit, while the victim has a passive atti-
tude in this regard.
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A separate thing to mention is that in case of
requalification of the crime during the crimi-
nal investigation from art. 171, par. (1) - (2) in
art. 174 of the Criminal Code, the court does
not address questions to the victim to find
out her opinion about this requalification,
and does not clarify the circumstances of
the sexual intercourse, trusting the state-
ments of the prosecutor in the indictment.
This is not exactly a violation of the victim's
rights, but it creates the impression that
the court consults the free consent of the
injured party when it is an obvious qualifica-
tion on art. 174 of the Criminal Code. And in
case of requalification and analysis of speci-
fic circumstances the court avoids to clarify
whether the sexual intercourse took place
with the consent of the victim.

In relation to sexual harassment and per-
verted actions, the attitude of both the
criminal investigation body, as well as of the
prosecutor is biased from the very beginning
and this can be concluded from the reports
issued during the criminal investigation, and
from the order to refuse the initiation of the
criminal investigation, that later are can-
celled and the criminal investigation is finally
initiated. This biased attitude is visible even
in court, through lack of trust in the victim's
statements, questions addressed to her and
punishments applied.

It should also be mentioned that from the
files analyzed, those that referred to violent
actions of sexual nature and sexual harass-
ment, had as main characters minor victims
aged under 14. This makes us believe that
the prosecution does not even forward to
court similar criminal cases involving adult
victims. They practically do not existin court.

Thus, erroneous perceptions and stereo-
types mentioned earlier were deducted as
a result of analyzing the criminal cases, the
undertaken procedural actions, the way vic-
tims are interrogated, the way questions are
asked, and the level of respect for victims'
rights within a criminal case. The availability
of such stereotypes within the criminal in-



vestigation authority, the prosecution, the
court end even within the society is a seri-
ous barrier in expressing the victim's right
to a fair trial. Such stereotypes make us
understand what stops the victims, or why
the victims of sexual crimes often avoid to
address the police, and they also are factors
that make victims file requests for reconcili-
ation in order to terminate the criminal trial
as fast as possible. Moreover, these stereo-
types obviously limit the expression of vic-
tims' rights during a criminal trial. Thus, they
have a passive behavior and avoid to parti-
cipate not only in the criminal investigation,
but even in the judging of the case.

Additionally, we concluded that these ste-
reotypes put the victims in a discriminatory
situation not only in relation to the victims
of other crimes, but also to offenders. Or,

the Criminal Procedure Code guarantees
equality and contradictory positions in any
criminal case. These perceptions and stere-
otypes make women vulnerable in front of
the society, as well as in front of men and
the law enforcement authorities, that should
have an active and protective behavior, so
that the victim feels safe both from the so-
cial, as well as from the legal point of view.

A general conclusion seems to be drawn
up: although we live in the 21st century, the
century of tolerance and non-discrimina-
tion, in the Republic of Moldova the victims
of sexual crimes still have to face many ste-
reotypes and biased perceptions, that put
them in an unfavorable and discriminatory
position and make their way to the fair trial
much more complicated.

- Thevictimis partially guilty of the sexual crime committed against her.

- Amarried woman or a woman who lives with a male partner cannot be
a victim of sexual violence or sexual crimes.

- If the victim was drunk or was spending time with the rapist, it means
she voluntarily accepted the sexual intercourse.

- If no signs of specific physical violence were identified, you are not a

victim of a sexual crime.

- Ifyou had sexual relations prior to the forced sexual intercourse, most
probably this last sexual intercourse was also deliberate.

- Thereis less probability that a woman with bad reputation becomes a

victim of sexual crimes.

- Thevictims of sexual crimes do not necessarily need medical, psycho-

logical and legal assistance.

And these are not all, unfortunately.
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After 240 cases analyzed, the authors of the
study concluded that, despite the granted
procedural and material rights, the victims
of sexual crimes are facing a bureaucratic
system, which is not prepared to accept the
victims of these crimes and provide them
protections, assistance and the possibility
to express their right to a fair trial. Thus, it
was identified that from the moment the
crime is committed and till the conviction of
the culprit the victims of crimes related to
sexual violence are facing many violations
of their procedural rights, biased behavior,
stereotypes and procedural actions that in-
timidate them, put them in a bad position
and discriminate them in relation with the
crime, although they are the victims, and
bear no responsibility for the crimes that
were committed against them. These viola-
tions not only discriminate the victims, but
also discourage them from informing the
competent authorities or holding on their
complaints till the end. In most cases, they
feel forced to back off, withdraw their com-
plaint and reconcile.

The rights of victims of sexual crimes are
violated both at the criminal investigation
phase, and at the judging phase, when the
law enforcement actors minimize the role
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of the victim within a criminal trial, and
undermine their rights.

The victims of sexual crimes find themselves
in the situation when they need to convince
the criminal investigation authority that a
coerced sexual intercourse took place, to do
the medical examinations, to endorse their
statements, to seek psychological and medi-
cal assistance, to participate in confronta-
tions with the offenders and witnesses, and
go through specific analysis to confirm that
they are not lying. They are not efficiently
involved in the criminal cases, and are not
provided with legal aid and appropriate psy-
chological assistance, thus, being not only
victims of serious crimes, but also victims of
alegal system that simply revictimizes them.

Till now, this category of victims was not
provided with any efficient rehabilitation
method, any effective possibility to get back
to a normally decent life, being submitted to
some bureaucratic and humiliating proce-
dures. Due to this specific treatment, the vic-
tims of sexual crimes have a passive position
and in most of the cases prefer not to inform
the law enforcement authorities about the
crime that was committed against them.



7. 2. Recommendations and suggestions

Suggestions for lex-ferenda

- apply modifications to the Criminal Code of the Republic of Moldova in
view of revision of the term consent in the case of sexual crimes in accor-
dance with the provisions of Istanbul Convention;

- define specific additional guarantees for the victims of sexual crimes,
among which the right to intimacy, the right to psychological and medical
assistance during the criminal prosecution;

- amend the Criminal Code and the Criminal Procedure Code to avoid
elimination of criminal liability as a result of the reconciliation between
the victim and the offender; as a rule, when the suspect is not taken into
custody, he can easily influence the victim and convince her to accept the
reconciliation;

- modify of the national normative framework related to sexual crimes in
accordance with the provisions of the Istanbul Convention;

Suggestions for the accomplishment and control
of the criminal investigation

- analyze all the aspects of the sexual crimes creating a relevant legal fra-
mework, appropriate for the protection of victims of this category of cri-
mes, such as provision of mandatory legal aid, provision of psychological
counselling and medical assistance, interrogation of victims in friendly con-
ditions, defining clear criteria for additional interrogation of victims, avoi-
ding the procedure of confrontation with the sexual aggressor during the
criminal investigation and trial;

- include medical services related to the medical examination and treatment
of victims of sexual crimes into the mandatory medical insurance;

- inform victims on the decisions taken on the criminal cases initiated related
to sexual life;

- give clear and efficient explanation of rights to the victims of sexual crimes;
- organize information campaigns for victims of sexual crimes on how to in-

form the criminal investigation authority and their rights at the phase of
informing, initiating and developing the criminal prosecution;
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bring to the attention of the victim the decisions of the criminal investi-
gation bodies related to termination or interruption of the criminal case,
release of a person from criminal prosecution;

carefully treat the testimonies made by the victims during the criminal ca-
ses referring to sexual crimes;

organize information campaigns for victims about the way they can use
their rights during the examination of the criminal cause and the way to
appeal against the actions of the criminal investigation authority or pro-
secutor;

motivate the prosecutor’s decisions related to termination or interruption
of the criminal cause and release of a person from criminal prosecution;

inform the victim on the way they can appeal against the actions of the
criminal investigation authority or prosecutor;

request for mandatory psychological evaluation of the victim and use the
results of such evaluation as an evidence similar to the forensic examina-
tion;

request for the psychiatric examination only in case there are doubts rela-
ted to the clear judgement of the victim of sexual crime;

individualize the forensic examination, so that it results from the circum-
stances of each cause;

develop informational support related to the rights of victims of sexual cri-
mes;

avoid to request explanations and statements from victims related to their
sexual life beyond the criminal cases;

provide effective defense and respect of the procedural rights of children
victims of sexual crimes;

more active implication of foster care authorities, teachers and psycholo-
gists in the examination of criminal cases related to sexual crimes;

avoid accepting persons who are in conflict with the minor victim and can put
physical /psychological pressure on them as legal representatives of minor vic-
tims;

take efficient action towards protection of the victims of sexual crimes
when necessary;



provide training to police officers, criminal investigation officers, prosecu-
tors, judges on ways of analyzing and examining cases related to sexual
crimes under the aspect of respect of victims' rights;

implement information campaigns for victims of sexual crimes on their pro-
cedural rights during the criminal investigation;

Suggestions for the phase of judging the cases

mandatory examination of criminal cases in closed hearings;

identify the ways to interrogate the victims of sexual crimes in the absence
of the offender;

ensure the rights of the victims of sexual crimes to defense, medical care
and psychological assistance during the examination of the criminal cases;

provide effective information and explanation of the rights to the victims
of sexual crimes;

avoid questions that infringe the dignity of the victims of sexual crimes;

involve of the minor victims of sexual crime in the examination of the crimi-
nal cases in court, so that the opinion of the minor victim on the following
is taken into account: consent to reconcile with the culprit, removal of the
legal representative who acts against the interests of the victim from the
criminal case, the initiation of a civil case and the amount of the moral and
financial prejudice;

solve the issues related to the approval of the civil cause and define the
amount of the moral and financial prejudice along with the conviction de-
cisions;

apply art. 90 of the Criminal Code in strict accordance with the law requi-
rements, motivating the need to suspend the execution of conviction and
the reasons which show that the culprit can improve his behavior without
being imprisoned;

organize training courses for judges on the rights of the victims
of sexual crimes;

115

®



116

develop informational materials for the victims of sexual crimes, that would
include information about their procedural rights at any phase of the crimi-
nal trial, informing the victims of sexual crimes about the services available
to support this category of victims;

avoid accepting a civil action and forwarding the case civil court examinati-
on for establishing the moral and financial amount of damage;

implement rehabilitation measures for the victims of sexual crimes;
ensure protection of personal data of the victims of sexual crimes;

develop informational guidelines for victims on measures for their rehabili-
tation and social reintegration.

Suggestions for enhancing the partnership between the law inforce-
ment bodies and stakeholders

create and develop specialized services for the victims of sexual crimes;

involve the civil organization in the promotion and provision of rights of the
victims of sexual crimes;

involve the social workers, education institutions, doctors, psychologists
and police officers in the expression of rights by victims of sexual crimes;

organize training courses for social workers, teachers, doctors, psy-
chologists and police officers on the rights of victims of sexual crimes;

develop informational guidelines for victims about the competence of social
waorkers, teachers, doctors, psychologists and police officers related to the
respect of the procedural rights of victims.






